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~am committed to enhancingansparency in government. Open

government is vital to a free and informed society, and this updated guide
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state’s open government | aws.
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includes summaries of and links to relevant statutes, court decisions, formal Attorney
General Opinions, and Public Records Act Model Rules.
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government laws as of the last update2@16 The manual was previously update@615.

Readers should be aware that court decisions issued or statutes enacted aftasthevised date of

the manual or a particular chapter may impact the law as summarized here.

The manual has @ble of contentsjntroduction, and three chapters:

Table of Contents

Introduction

Chapter 1: Public Records AdBeneral and Procedural Provisions
Chapter 2: Public Records AdExemptions

Chapter 3: Open Public Meetings Act

The manual provides links to cited statutes, cases, AttrneD Sy SNI} f Q&4 hLIAYA2ya | yR N
AYTF2NNXIGA2Y 2y 2LSy 3I20SNYYSyl AGpentGoverhniento f S G
Web pagethe Washington Codlon for Open Governmenthe Municipal Research and Services

Center and other sources.

The current manual was written and edited by:
Nancy Krier, Assistant Attorney General for Open Government (Ombuds).

Flannary Collins andBob Meinig (ret.), Legal Consultastwith the Municipal Research and Services
Center, which provides legebnsultationand other services to Washington local governments.

Kristal Wiitala, Information Governance Manager for the Department of Revenue. Ms. Wiitala was
previously thePublic Records Officer for the Department of Social and Health Services.

Katherine George, Attorney at the HarrisosBenis law firm. Ms. George is a former reporter who
works with and represents requesters and others on open government cases and issues.

If you have any questions or comments about the content of this manual, please tthrdac
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Introduction
Introduction last reviseddctober31, 2016

The purpose of this Open Government Resource Manual is to provide summary information about
the Public Records Act (PR&)apter 42.56 RC\Whd the Open Public Meetings Act (OPMoRapter

42.30 RCW tKSasS tléa INB 2F3GSy OIFffSR dGadzyakKaysS
the public and state and local agencié®ferenced statutesasesand rulesare linked. Click on the

links to read more information, including the full language of the statutes. This manual is only an
overview of some of the provisions of these two laws and is not legal advice. This razoual

provides some hypothetical case examples, based on certain facts. If the facts are different, or if the
laws or court precedents have changed since this manual was prepared, the analysis in a

tlroa

hypothetical may not apply. This manual also referendesi®2 N}y S& DSy ShidditgQa hFFAOS vy
ModelRuleE ¢ KA OK IINB tAY{1SR IyR INB faz2 |@rAatlLoftS 2y

manual is not an Attorney General Opinion, but severmahgl opinions are referenced and linked.

Remember: Laws change and courts can issue decisions explaining the PRA and OPMA. In the case

of a difference between this manual and statutes or court decisions, thedadigudicial opinions
govern.

Notes:

On July 1, 2006, the PRA was moved from chapter 42.17 RCW to chapter 42.56 RCW. Therefore, this
manual uses the current chapter 42.56 RCW citations. Some of the cases and older Attorney General

Opinions cited in this manual use the former citationshapter 42.17 RCW. rAcodification
conversion charis availableonthe G G 2 Ny S&@ DSy SNl f Qa 6Soards

And, as described above, links areyided to the referenced court decisionBecisions include
direct links toa copyprovided bythe Municipal Research and Services Ceatanline copies State
court decisions are also available gme Washington State Judicial Opinions Wehsi®u can search
for decisions on th courts'website by party names, terms, citations, and judge. Recent opinions

O0GAf ALl 2LIAYA2Y A0 IINB [héie | OFAflIofS 2y (GKS O2dzNID a

Finally, this manual discusses records and meetings of state and local agencies. Courts are not
subject to the Open Public Meetings Act or Public Records Act, and access to court records is
governed by court rules and Atigcl, Section 10 of the Washington State Constitution. The relevant
rules are orthe Washington State Courts websitSee, for examplé&eneral Rule (GR) BAccess to
Court RecorddndGeneral Rie (GR) 31.{Access to Administrative Record$jecords of the
Washington State Legislature are definedR@W 42.56.010(3ndRCW 40.14.100Discussion of

court and legislative records is outside the scope of this manual.
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Chapter 1
PUBLIC RECORDS ACT — GENERAL AND PROCEDURAL PROVISIONS

Chapter last revised: Octob28, 2016
1.1 The Public Records Act (PRA) is Interpreted in Favor of Disclosure

The PRA was enacted by initiative to provide the people with broad rights of access to public records.
The PRA declares that it must be "liberally construed" to promote the poiiliicy of open
government:

The people of this state do not yield their sovereignty to the agencies that serve them. The
people, in delegating authority, do not give their public servants the right to decide what
is good for the people to know and what is not good for them to know. The people insist
on remaining informed so that they may maintain control over the instruments that they
have created. This chapter shall be liberally construed to promote this public policy and to
assure that the public interest will be fully protected. In the event of a conflict between
[the PRA] and any other act, the provisions of [the PRA] shall govern. RCW 42.56.030.

Courts shall take into account the policy of this chapter that free and open examination of
public records is in the public interest, even though such examination may cause
inconvenience or embarrassment to public officials or others. RCW 42.56.550(3).

Courts interpret the PRA liberally to promote the purpose of informing people about governmental
decisionsand promote government accountabilitfy$VAC 4414-01003(summarizing how PRA is
interpreted by courts).

1.2 “Public Record” Is Defined Broadly

The definition of a public record (other thanrecord of the Legislature) contains three elements.
RCW 42.56.010(3) and (¥YAC 4414-03001 First, the record must be a "writing," which is broadly
defined inRCW 42.56.010(49 include any recording of any communication, image or sound. A
writing includesnot only conventional documents, but also videos, photos, and electronic records
including emails and computer data.

Second, the writing must relate to the conduct of government or the performance of any
governmental or proprietary function. Virtually ey document a government agency has relates in

a2YS gle& (2 GKS O2yRdzO0 2F 3I2@SNYYSyild odzaiySaa

agency function is similar to a private business function or venture.

Third, the writing must be prepared, owneagked or retained by the agencWest v. Thurston
County (2019; Nissen v. Pierce Courf8015. A writing may include data compiled for the issuance
of a report (as well as the report itself), even though the agency had not intended to make the
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underlying data public¥acobellis v. City of Bellingh#h®89) seeals®@’ Nei I I v. City of Sh
(2010) (agency must produce nemempt metadata when it is requested). An agency need not

poadSaa I NBO2NR T2 NCohcérned Ratepagerslv. Pabl 1ot Disk KKAIBEES O 2 NR ¢
(records held by oudf-a G F S LINA @I (S OSYR2NEBSHNKS & LIS NB Od 8B HR AR
agency); see aldeorbes v. City of Gold B2012);0" Ne i | |  veline(20l0) (agerxy recSrdhso r

2y OAGEe 2FFAOALFf &4Q LIS NVisgey V. Pierdd Eoii@0rs) Saydhcy ecame SO0 G2 t
on personalcell phones). Although this element is broad, it is not limitl€ssnparau by o ! 11 Q& DSy o
Op. No. glist of customers of public utility district is a public recosithmcpy ¢ ! G 1 Q&8 DSy d h LD
(registry of municipal bondholders is not public record because it was compiled by trust company

and never prepared, possessed or used by county).

ThePRA applies only to "public record®liver v. Harborview Med. C{.980);Nissen v. Pierce
Courty (2015). The definition of "public record” is to be liberally construed to promote full access to
public recordslid.

Case Exampléd public agency hires a consultant to help resolve a specific problem. The consultant

prepares a report and transmitsetreport to the agency. After reviewing the report and before

receiving a public records request for the report, the agency returns all copies to the consultant. Is the

report a public record?

ResolutonYes, because the agency “used” the report. A
can be a “public record.” The agency should requir
for public records processing (reviewing for exempt informatgtgcting, copying, etc.)See

Concerned Ratepayers v. PUD N¢1999).

1.3 The PRA Applies to State and Local Agencies

As noted above, only the records of an "agency' @vered by the PRA. The PRA's definition of
"agency" is broad and covers all state agencies and all local agdRC¥642.56.010(IWAC 4414-

01001 Courts have interpreted that definition to include a city's design and development
department QverlakeFund v. City of Bellevi§#991)) a county prosecutor's offic®awson v. Daly
(1993)); a city's parks departmen¥@cobellis v. City of Bellinghd#®89)) and a public hospital

district (CornulLabat v. Hospital Dist. No. 2 of Grant Coy&y13)). Some negovernment gencies

(such as an association of counties) that perform governmental or-goasirnmental functions can

0S O2yaARSNBR (KS FdzyOilAaz2yltft SljdzA Omtndnaid | it Qey DSy IS
Op. No. 2Telford v. Thurston County Board of Commissiofi®&9) Clarke v. T+Cities Animal Care
Control Sheltef1999). If the nongovernmental entity does not satisfy the critedamonstratingit

is the functional equivalent of a public agenthe entityis not subject to the PRANoodland Park

Zoo v. Fortgan@016).Under the exceptional circumstances of one case, certaiordscof a

contractor acting as the functional equieat of a public employee were subject to a PRA request.
Cedar Grove Composting Incorporated v. City of Mary&A4lls). Whether a group of public

agencies operating togetheytagreement can be sued as separate legal entity under the PRA can be
a mixed question of law and fact¥orthington v. WestNet2014).
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http://courts.mrsc.org/wacourtdecisions/183wn2d863slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/138wn2d/138wn2d0950.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.010
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-01001
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http://courts.mrsc.org/mc/courts/zappellate/055wnapp/055wnapp0706.htm
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http://www.atg.wa.gov/ago-opinions/applicability-public-records-sections-rcw-4217-associations-comprised-counties-county
http://courts.mrsc.org/appellate/095wnapp/095wnapp0149.htm
http://courts.mrsc.org/appellate/144wnapp/144wnapp0185.htm
http://courts.mrsc.org/appellate/144wnapp/144wnapp0185.htm
http://courts.mrsc.org/wacourtdecisions/192wnapp418slip.pdf
http://courts.mrsc.org/wacourtdecisions/192wnapp418slip.pdf
http://courts.mrsc.org/wacourtdecisions/188washapp695slip.pdf
http://courts.mrsc.org/wacourtdecisions/182wn2d500slip.pdf

The PRA applies in a more limited form to Washington State Legislaturénformation about
accessing legislative documents is availéigle.

The PRA does not apply to court case files; but those files are available through common law rights

of access and court ruleNast v. Michel$1986) see alscCowles Publishing Co. v. Murth981)

Yakima County v. Yakima Herftdpublid2011) andCity of Federal Way v. Koeli#p09). However,

2yS O02dzNIi 2F FLIWISKFfa KSER GKIFEG | NBljdzSad FT2N) 2dzR3 S
disclosure request to be answered undke PRASmith v. Okanogan Coun8000) Records held

by entitiesthat are part of thgudicial branch of governmerare also not subject to the PRest v.

Washington State Association of District and Municipal Court J{8&6). Records that are held

by other agencies (nejudicial entities), even if they relate to court agties, are available under the

PRA from those agencies unless they are subject to a protective order. Sddpegan v. Federal

Way (2009) andrakima County v. Yakima Herldpubliq2011). As noted, court rules govern

access to court case filamd administrative recordsTheWashington State @ots websitehas more

information. SeeGeneral Rule (GR) ahdGeneral Rule (GR) 3lafdthese link2 y (G KS 02 dzNIi Qa
website.

1.4 An Agency’s PRA Processes Must Assist Requesters
A. General PRA Procedures

The PRA requires agencies to implement several procedures for processing PRA requests. They
include:

1 Appointing a public records officer and making that information available to the public.
RCW 42.56.580

Adopting procedures for handling PRA requeR&EW 42.56.040

Publishing a list of exemptioms and prohibitionsfrom disclosure.RCW 42.56.070
Maintaining an index of records, with cemagxceptions.RCW 42.56.070

Adopting a PRA copying fee schedRCW 42.56.07RCW 42.56.120

Providing a review procedure for denial of recor@RCW 42.56.520

= =4 4 —a A

Agencies are to establish procedures to assist records reque €%V 42.56.04@RCW 42.56.580

RCW 42.56.070(1RCW 42.56.10®Resident Actio€ouncil v. Seattle Housing Authok2p13). A

state agency is required to adopt rules to assist the public in obtaining information about that

agency, and local agencies must make that information available at the central G2/

42.56.040 SeealsoWAC 4414010020 ¢ KS ! 2N}y Se@ DSYSNItQa h¥FFAOS LIN
agercies to consider adopting for their procedur&eeth. 4414 WAQlast revised 2007)

¢CKS&S tw! NMHzZ Sa Ydzad LINRZARS anatNd"mostEmely padeible Sa G | &4 A
action" on requests RCW 42.56.10@Resident Action Council v. Seallieusing Authority2013). An
agency may not use its rules to create an exemption or other basis to withhold a retgandt Corp.
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http://courts.mrsc.org/mc/courts/zsupreme/166wn2d/166wn2d0747.htm
http://courts.mrsc.org/mc/courts/zsupreme/166wn2d/166wn2d0747.htm
http://courts.mrsc.org/mc/courts/zsupreme/170wn2d/170wn2d0775.htm
http://www.courts.wa.gov/
http://www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=GR&ruleid=GAGR31
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=ga&set=GR
http://www.courts.wa.gov/newsinfo/publication/?fa=newsinfo_publication.recordsRequest
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.580
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.040
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.120
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.040
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.580
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.100
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.040
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.040
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-01002
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.100
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://courts.mrsc.org/mc/courts/zsupreme/090wn2d/090wn2d0123.htm

v. Hoppg1978) Agencies should have reasonable practices to allow them to promptly locate and
produce requested documents if they are reasonably identifiable.

B. Public Records Officers

 3SyOASa FNB NBIAdANBR (2 | LILRAYG | tactddirbafio® NB O2 NR A
publicly available RCW 42.56.580A list of state agency public records officers is available at the

Office of the Code ReviseWAC 4414-020. The officer serves as the point of contact for a PRA

request. The public records officer may have other persons assist in respondetysts. WAC

44-14-02002

1.5 Agencies Must Retain Records Once Disclosure is Requested

Other state laws require state and local agencies to retain certain records for varyingderfigime

depending on the contenSee generallghapter 40.14 RCVgtate andlocalgovernment retention

schedules, aniiVAC 4414-03005 An agery is not liable under the PRA for not producdiagords

that did not exist at the time of the requesKozol v. Department of Correctidi2916). The PRA

does not require produddn of records destroyed in accordance with state records retention

schedulesB | d g . | ndusv. MoEarthy2009).oThe fadgtahatiecords do not exist because

an agency inadvertently lost them before any request for their disclosure does not constitute a PRA

violation. West v. Department of Natural Resour¢2811) However, if an agency keeps a record

longer than required that is, if the agency still possesses a record that it could have lawfully
destroyedunder a retention schedule 1 KS NBXO2NR Aa adAftf | aLlzofAO NBO
RCW 42.56.010(%) & LJdzo f A O NB O2NRé¢ Ay Of dzZRS& gNAGAY3I aNBOGFAYS

RCW 42.56.108Iso addresses the situation when a record scheduled for destruction is the subject
of a pending request. The agency must suspend any planned destruction and retain requested
records until tke public records request is resolvéRICW 42.56.10@&quires agencies to adopt and
enforce reasonable rules to protect public records from damage or disorganiz&iwepter 40.14
RCWgoverns records retentiohy public agencies

1.6 The PRA Imposes Some Requirements on Requesters

¢CKS Gi2NySe DSYSNIfQa az2RSt wirin&idn oFtBeNibliddzo t A O NB 02
records request process. See chaptdrl4 WAC

A. Purpose of Request

A person making a public records request is not required to give a reason for the request, unless the

request is for lists of individualawson v. Dal{1993) Yacobellis v. City of Bellinghdt®92). An

agency may asklif NBIljdzSaid F2NJ af Aada 2F AYyROWHMRBSDFOORE Aa aF:
Seealsmayy ! (G088 mmégsdto listafindividuas mayibe conditioned upon-non

commercial use). The limitation on commetdza S NBljdzSaida KIF & GKNBS St SYSyi:
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http://courts.mrsc.org/mc/courts/zsupreme/090wn2d/090wn2d0123.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.580
http://leg.wa.gov/CodeReviser/Documents/PROlist.htm
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-020
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-02002
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-02002
http://apps.leg.wa.gov/rcw/default.aspx?cite=40.14
http://www.sos.wa.gov/archives/recordsmanagement/state-agencies-records-retention-schedules.aspx
http://www.sos.wa.gov/archives/RecordsRetentionSchedules.aspx
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-03005
http://courts.mrsc.org/wacourtdecisions/185wn2d405slip.pdf
http://courts.mrsc.org/mc/courts/zappellate/152wnapp/152wnapp0720.htm
http://courts.mrsc.org/mc/courts/zappellate/163wnapp/163wnapp0235.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.010
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=40.14
http://apps.leg.wa.gov/rcw/default.aspx?cite=40.14
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14
http://courts.mrsc.org/mc/courts/zsupreme/120wn2d/120wn2d0782.htm
http://courts.mrsc.org/mc/courts/zappellate/064wnapp/064wnapp0295.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://atg.wa.gov/ago-opinions/confidential-income-information

AYRADARdAzZEf azé O6HO F2NI I aO2YYSNOAFE LMzN1}2asSz¢ FyR
RANBOGSR o0& flFgogdé ¢KS ¢2NR bdsgpRdsédioRukindssiehtitied, 5 T SNA (0 2
committees, orgroupsMpTp ! 11 Q8 OSYy'd GiLIA D 2T MPpYRADARIZ t ¢ OF
64dzOK a FRRNBaaSao & smRigyand AEGEG Q58S oD Siyfodd KRaLSMN 20 dh YR A @ A
LJdzN1J2 4 S¢ K| & A @ induddR A hlusineds aciBytby dnyfam of business

enterprise intended to generatprofits, revenue or financial benefitSEIU Healthcare 775NW v.

State (2016)(interpreting what is a&ommercial purpose)An agencyas an obligation to avoid

disclosing lists of individualer commercial purposes anday require a requester to sign a

declarationdescribing the purpose of the request and statihgt he or she will not use records

listing individuals for a commercial purpodéerely requiring the requester taffirm the request is

not made for commercial purpose may not be enough depending on the circumstances and the

agency may have an obligatitminvestigate depending on theature ofthe request.d; . see also

Mdbyy {308 OSYyy SEIOYDR® #F I &R A Addif K22ANENISS Ri 22183 RTINS |
RCW 84.40.020 ¢ KA OK NBI|jdzZANB& | O2dzyGeée |aasSaazNna NBFf LI
inspectionn.mpy n ! Q8 .DSYy® hlLJd b2d ™

B. Identity of Requester

RCW 42.56.080rovides that agencies may not distinguish between requesters and must make
NEO2NR& | @GFAflofS G2 alyeé LISNAZ2Y ®E | 26 SOSNE GKS t
persons may receive recordfCW 42.56.080For example, an agency may need to determine
whether a particular requester is authorized to receive requested health care records pursuant to
RCW70.02.030 Also, a court order (including an injunction un&gw 42.56.566r RCW
71.09.120(3parring an inmae or sexually violent predator from receiving a record) may restrict an
agency from releasing records to particular persoREW 42.56.080WWAC 4414-04003(1) Or, an
agency may need to know thédentity of arequesterasking fora list of individualso verify thelack

of a prohibited commercial purposeRCW 42.56.070(9RCW 42.56.08GBEIU Healthcare 775NW v.
State(2016). For requests falling within the 2018w, an agency may need know the identity of a
person requesting a body wormamera recordingRCW 42.56.08(as amended in 2016RCW
42.56.240as amended in 2016 herefore, depending upon the records requested and the laws
that govern those records, sometimes an agency may consider the identity of a requestd
more information from a requester.

C. Form of Request

No particular form of public records request is required by the PRARGE¢ 42.56.08(RCW

42.56.10Q0Hangartner v. City of Seatt{2004) WAC 4414-03006 However, a request must provide

GFFAN y2iA 0S¢ G2 GKS.WdSWIOWEDK Geimedulv. Masbn Gountyw !  NB |j dz8
(2012). It must provide notice that it is a request made under the, BR#ough it need not cite the

PRAstatute. Hangartner v. City of Seatt{2004) see als&VAC 4414-04002(1) A party seeking

public records under the PRA must, &minimum, provide notice that the request is made pursuant

to the [PRA] and identify the documents with reasonable clarity to allow the agency to locate them."
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http://www.atg.wa.gov/ago-opinions/access-lists-individuals-under-initiative-no-276
http://www.atg.wa.gov/ago-opinions/public-access-property-tax-assessment-rolls
http://courts.mrsc.org/wacourtdecisions/193wnapp377slip.pdf
http://courts.mrsc.org/wacourtdecisions/193wnapp377slip.pdf
http://www.atg.wa.gov/ago-opinions/confidential-income-information
http://apps.leg.wa.gov/rcw/default.aspx?cite=84.40.020
http://www.atg.wa.gov/ago-opinions/public-access-property-tax-assessment-rolls
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/RCW/default.aspx?cite=70.02.030
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.565
http://apps.leg.wa.gov/RCW/default.aspx?cite=71.09.120
http://apps.leg.wa.gov/RCW/default.aspx?cite=71.09.120
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04003
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.080
http://courts.mrsc.org/wacourtdecisions/193wnapp377slip.pdf
http://courts.mrsc.org/wacourtdecisions/193wnapp377slip.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.080
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://courts.mrsc.org/mc/courts/zsupreme/151wn2d/151wn2d0439.htm
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-03006
http://courts.mrsc.org/mc/courts/zappellate/102wnapp/102wnapp0872.htm
http://courts.mrsc.org/mc/courts/zappellate/166wnapp/166wnapp0789.htm
http://courts.mrsc.org/mc/courts/zsupreme/151wn2d/151wn2d0439.htm
http://app.leg.wa.gov/WAC/default.aspx?cite=44-14-04002

Wrightv. State(2013). The PRA specifically allows persons to make requests bYRGAW
42.56.100) which includes email under current technology and practices.

Oral requests are not probited by the PRA, but they can be problematic. A written request is
advisable for several reasons. It confirms the date on which the record is requested. It also clarifies
what is being requested. Identification of the requesting party, with addredselaphone number,

will also facilitate a request for clarification by the agency of any ambiguous request or allow the
agency to determine if a person has the right to a record that would normally be ex&3eptiVAC
44-14-03006 For these reasons, if a requester makes an oral request, an agency may need to follow
up to confirm the request in writing.

Many agencies use public records requests forms, and make those forms available on their websites

or at their offices. These forms typically identify what information the agency needs in order to

process a request and search for records at that agencytargdcan help expedite the request

LINE OSaaod 'y 3SyOeQa Nz S& F2NJ adzoYAGGAYy3 Lidzoft A0
the fullest assistance to a requestdRCW 42.5600.

Some laws outside the PRA require written requests for certain types of records.
D. “Identifiable Records” Requirement

To obtain records under the PRA, a requester must ask for existing "identifiable public reB@ug."
42.56.080 WAC 4414-04002(2)

A record must exist at the time of a requéstbe subject to requiredlisclosure Arequester cannot

KFE3S | aadlyRAy3IE NBljdzSad T2N SBdest WReattleP&liced Y& 0685
D e p(2011). An agency is not naéiged to create a record to respond to a PRA requé&shith v.

Okanogan Countf?000);FisherBroadcasting v. Seatt(@014) Benton County v. ZirfR015).

However, electronic databases may present unique issues. For example, there is not always a simple

answer to when amgency is producing an existing document as compared to creating a new record.

Fisher Broadcasting v. Seatt014) An agency needs to look at the specific facts of each case.

Fisher Broadcasting v. SeatfR914). An agency does not have broad duties to respond to

guestions, do research, or give information that is not an identifiable public recondirom v.

Ladenburg2002)

A requester satisfies the "identifiable record"” requirement when he or she provides a "reasonable
description" of the record enabling the aggnto locate the requested record8onamy v. City of
Seattle(1998) Hangartner vCity of Seattl€2004); Wright v. Statg2013);WAC 4414-04002 The
request must be for identiéible records or classes of records, so the agency can search for
potentially responsive recordgzisher Broadcasting v. Seatf014) A public records request must

identify theNB O2 NRa &a2dZaAKUG ¢ A\vright o BiBtg2a13)y' I 6t S Of I NR (& d¢
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http://courts.mrsc.org/mc/courts/zappellate/176wnapp/176wnapp0585.htm
http://app.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://app.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-03006
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-03006
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04002
http://courts.mrsc.org/mc/courts/zappellate/167wnapp/167wnapp0001.htm
http://courts.mrsc.org/mc/courts/zappellate/167wnapp/167wnapp0001.htm
http://courts.mrsc.org/mc/courts/zappellate/100wnapp/100wnapp0007.htm
http://courts.mrsc.org/mc/courts/zappellate/100wnapp/100wnapp0007.htm
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/wacourtdecisions/191wnapp269slip.pdf
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/mc/courts/zappellate/110wnapp/110wnapp0133.htm
http://courts.mrsc.org/mc/courts/zappellate/110wnapp/110wnapp0133.htm
http://courts.mrsc.org/mc/courts/zappellate/092wnapp/092wnapp0403.htm
http://courts.mrsc.org/mc/courts/zappellate/092wnapp/092wnapp0403.htm
http://courts.mrsc.org/mc/courts/zsupreme/151wn2d/151wn2d0439.htm
http://courts.mrsc.org/mc/courts/zappellate/176wnapp/176wnapp0585.htm
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04002
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/mc/courts/zappellate/176wnapp/176wnapp0585.htm

However, the requester need not identify the record with precision. A requester is not required to
usethe exact name of the record in a PRA request.

l'y 3SyoOeé KlFha F Rdzié GKFdG Ada LINPOSHCWNBE A LINBJARS
42.56.100 whichmay include assisting persons to fairly identify the documents requested. Agencies
can ask a requester to clarify an unclear requédCW 42.56.520

Case ExampléA person sends amail to an agency asking how it handles employment
di scrimination c¢l ai ms. A second person requests a
employment discrimination claims. Which of these requests is for "identifiable public records"?

ResolutionThes econd request is a request of “identifiabl
request is not for “ident. f;therdiorectheagencpismts ” but r at h
obligated to respond to the first requasatder the Public Records Act

E. Submitting PRA Requests

Requesters should send their PRA requests to the agency that has the records they seek. An agency
can adopt rules explaining that requests are to be directed to a specific person (such as the public
records officer) or to apecific addresprovided that the requester has notice of the requirement
SeeRCW 42.56.04@RCW 42.56.070(1RCW 42.56.10®armelee v. ClarkR008). This process

ensures that the request is received imanner that enables the agency to timely respond and to

give the fullest assistance to a requester.

I NBIdzSaiSN) aK2dzt R NBGASG GKS [3ISyoOeQa LINPOSRdAz2NBaA
NEIj dzSaid o ¢KS NBIJjdzSal a Kbl rBcordsSfficktdzmornatéitieSR (2 G KS |
promptest response

1.7 Agencies Have Duties in Responding to Requests

l'y 2@0SNIBBASE 2F +y 3SydOeQa RdzixSa WAC44MP OSaa | yR N
04003and WAC 4414-04004 respectively.

A. Initial Response Within Five Business Days

An agency must respond to a request for public records within five business days of receipt of the

request. RCW 42.56.520Under RCW 1.12.04@0he time allowed excludes the day of receipt from

the computation. The initial response to the request must do at least one of the following: (1)

produce the requestedecords by making them available for inspection at agency offices or by

YFEATAY3I 2N SYFAfAYy3a O02LASE (2 (GKS NBIdzSaGdSNIT ou0 L
website to the requested records; (3) acknowledge receipt of the request an@d gessonable

estimate of the time needed; or, 4) deny all or part of the request in writRGW 42.56.520Each

type of initial response is discussed below.
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http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.100
http://courts.mrsc.org/mc/courts/zappellate/148wnapp/148wnapp0748.htm
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04003
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04003
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-04004
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/RCW/default.aspx?cite=1.12.040
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.520

A request for voluminousl 3 02 NRa R2 S84 y2i SEOdzAS 'y | 3Sydeée Qi
days, even if it may take longer to produce the recordénk v. City of Mes@2007) (requiriig strict
compliance). See discussiordhapter 1.7elow regarding estimates of time for further response.
While the PRA requires a written response only for denials of recordsissRCW 42.56.210)8

agencies should nevertheless respond (or confirm a verbal response) in writing (by email or letter) in
order to have a contemporaneous record of the response sead a dispute. Also, if an agency

does not find responsive records, it should explain, in at least general terms, the places searched.
Neighborhood Alliance v. Spokanaity (2011) see alsdrisher Broadcastg v.Seattle(2014)

(agency should show it attempted to be helpful).

Under case law, the failure to respond within the five business daysi@ation of the PRA and
entitles the requester to seek an award of attorneys' fees and statutory penalfiest v.
Department of Natural Resourcéx)11)

B. Adequate Search

An agency must conduct an adequate search for requested recbleisthborhood Alliance v.

Spokane Countfp011) Fisher Broadcasting v. Seatt®914);Block v. City of Gold B&015) Kozol

v. Department of Correction2016). The search must be reasonably calculated to uncover all
relevant documentsld. See alsdNissen v. Pierce CourfB015)(searches for agency ez € S S a Q
relevant records on noagency devices)

An agency is not required to go outside its own records in its sediofstrom v. Ladenbur@002)
Bl dg. | ndus . As s '(2009)0As nowd, a fequester.mustvlideGtidy the doguments
with sufficient clarity to allow the agency to locate theidangartner v. City of Seatt{2004) Hobbs
v. State(2014). An agency can ask a requester to clarify thee®ifo assist in the search.

C. Producing Records

The PRA states broadly that an agency shall make available for inspection and copying all public
records, unless a specific exemptionother statuteapplies. RCW 42.56.07@). (The exemptions
from disclosure are discussed belowdhapter 2. A requester has a right to inspect and copy
records, but is not requiretb do both. WAC 4414-07001(4) For example, a person may choose to
inspect all public records on a certain subject but ask for a copy of amig ebthe records

inspected. Also, a requester may ask for copies of records without first inspecting the records at
agency offices.

Agencies can produce records in installments over tiREW 42.56.550)6 However, even though
some of the records requested may be readily available, the agency is not required to respond to a
request in piecemeal fashio@ckerman v. King County Dept. of Dev. & Envtl. S2630)
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http://courts.mrsc.org/mc/courts/zappellate/140wnapp/140wnapp0328.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.210
http://courts.mrsc.org/mc/courts/zsupreme/172wn2d/172wn2d0702.htm
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/mc/courts/zappellate/163wnapp/163wnapp0235.htm
http://courts.mrsc.org/mc/courts/zappellate/163wnapp/163wnapp0235.htm
http://courts.mrsc.org/mc/courts/zsupreme/172wn2d/172wn2d0702.htm
http://courts.mrsc.org/mc/courts/zsupreme/172wn2d/172wn2d0702.htm
http://courts.mrsc.org/wacourtdecisions/180wn2d515slip.pdf
http://courts.mrsc.org/wacourtdecisions/189wnapp262slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wn2d405slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wn2d405slip.pdf
http://courts.mrsc.org/wacourtdecisions/183wn2d863slip.pdf
http://courts.mrsc.org/mc/courts/zappellate/110wnapp/110wnapp0133.htm
http://courts.mrsc.org/mc/courts/zappellate/152wnapp/152wnapp0720.htm
http://courts.mrsc.org/mc/courts/zsupreme/151wn2d/151wn2d0439.htm
http://courts.mrsc.org/wacourtdecisions/183wnapp925slip.pdf
http://courts.mrsc.org/wacourtdecisions/183wnapp925slip.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-07001
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://courts.mrsc.org/mc/courts/zappellate/102wnapp/102wnapp0212.htm

1. Internet Link

Records can be made available for inspection and copying by providing a link to the records on the
F3SyoOeQa 6SoaAidsS FfGK2dAKSE AF GKS NBIdzSadiSN OFyy2
must provide either copies or access to the records framagency computer.RCW 42.56.520

("When an agency has made records available on its website, members of the public with computer

access should be encouraged to preserve taxpayer ressuby accessing those records online.")

Agencies are encouraged to make commonly requested records available on agency websites. Laws

of 2010 c69 (see notes followinRCW 42.56.53.

2. Inspection at Agency Offices

Public records must be made available for inspection and copying at agency offices during the

normal business hours of the agency for at least 30 hours per week (except in weeks that include

state legal holidays) unless thequester and the agency agree on a different tinRCW 42.56.090

¢KS 3SyoOeQa Odzald2YI NB o0dzaAAySaad K2dz2NB Ydzad o6S LkRali
known to the public by ther means.|d.

There is no charge for inspecting records at an agency oRiC®#V 42.56.07WAC 4414-07001(1)

Requesters who choose to inspect records at agency offices may ask to bring in their own copying
equipment, which an agency mallow if its business is not disrupted and if redaction of records is

not needed. Typically if copies are requested during an inspection, an agency promptly processes

the request for copies and notifies the requester when the documents are ready. dfrtbant of

requested documents is not voluminous, and if staff resources permit, the agency often may copy

the documents while the request@r I A (i & ® 'aS 2F |y 3SyoeQa O2LkRAy13
"unreasonably disrupt the operations of the agencRCW 42.56.080

3. Charging for Records

Under the PRA0 one may be charged a fee for the inspection of public recdRf3W 42.56.070
WAC 4414-07001(1) Consequently, no agency may charge a person for the time to search for
records for inspection.

A requester canskthe agency to makeopies ofrequestedrecordsand the agency can charge for
the copies The PRA sets out the parameters for agency copying chari@E\t42.56.126RCW
42.56.0706nd RCW 42.56.130EffectiveJune 92016, charges fahe costs involved in producing
and redactingcopies ofcertainbody worn camera recordings ageverned byRCW 42.56.240See
further details of such recordings @hapter 2D5. Other laws outside the PRA msgt copying
chargeghat supersede those in the PRRCW 42.56.130

While thePRA does not require an agency to make a copy of a record available electrovtiealy
an electronic copy is requestgtthe agencyis toconsider if it is reasonable and feasible to daso
part of providing the fullest assistance to requesteiditchell v. Department of Correctio(011).

Open Goernment Resource ManualOctober31, 2016 Pagel4d


http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.090
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.090
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-07001
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.080
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-07001
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.120
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.130
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.130
http://courts.mrsc.org/appellate/164wnapp/164WnApp0597.htm

Anagency is not required to scan a paper copy into an electronic cdmchling v. Monrog€2009);
Benton County v. ZirfR016).

Expenses for copying records must be limitedactual” costs of copying as set by the agerREW

4256.070(7)y f t 26a& F2NJ O02ada G2 AyOfdzZRS I OldzZ £ LISNJ LI IS
copying recordsRCW 42.56.12frovides that a reasonable charge may be assessed for providing

copies of public records and use of agency equipment, not to exceed the amount necessary to

reimburse the agecy. These costs may include the paper,, istorage media (such as a GIDY cost

per page for the use of copying equipment, together with staff salary expense incurred in copying.

The costs may include scanning fe@¥AC 4414-05002 WAC 4414-07003 The agency may also

charge the actual cost of postage and any shipping or mailing container. General adtiiaisr

overhead charges may not be included in copying costs.

If an agency has not calculated its actual copying cost per page, it is limited to a charge of 15 cents
per page. RCWA2.56.120 WAC 4414-07001(2) An agency can use an outsidendor to make the
copies and assess those copying costs to the requeBienton County v. ZifR016) WAC 4414-
07001(5).An agency is not required to charge a fee for copyingrascbut may waive its fees either

on its own initiative or at the invitation of the requesteWAC 4414-07005

An agency may require a depositugd to 10 percent of the estimated cost before copying records
RCW 42.56.120Records may be provided in installments, and an agency may assess copying
charges per installmentRCW 42.56.120If an installment of records is not paid for or inspected, the
agency need not continue its response to the requédCW 42.56.120

Agency charges for copies and other costs are to be published by the agaddfose are often in
I aFSS .ARCWIREZ078(7)

Case ExampleAperson requests the opportunity to inspect and copy certain documents from an
agency. The agency responds that some of the information in the records is exempt. The agency
offers to allow inspection of redacted documents (with the exempt information d¢léténe

requester will pay the costs of copying the redacted documents and the cost of the employee who
must locate, redact and copy the documents. Is the agency's offer consistent with RCW 42.56.120 and
.070(7) and (8)?

Resolution No agency may charder the right to inspect a document. Accordingly, it cannot ask the
requester to pay the costs of locating and redacting records to make them available for inspection.
An agency may charge for copies in accordance with its fee schaddléhe fees arbmited to staff
costs incurred in making copjgdus mailing/delivery costs

D. Reasonable Time Estimate

The PRA recognizes that an agency may need more than five business days to complete a request.
Forbes v. City of Gold B2012) Hobbs v. Staté2014) In those situations, the agency must
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estimate the additional time needed to respond based upon time needed to: (1) clarify a request; (2)

Gf 20FGS YR FaaSyofSé¢ NBO2NRA (2 NBAaALRYyR G2 (KS NE
request; or (4) determine whether any records are codeyg an exemption and should not be

disclosed in whole or in parRCW 42.56.520See als&VAC 4414-04002and WAC 4414-04003

Each basis for needing additional time is discussed below.

The PRA does not require an agencyrimvile a written explanation of its time estimat@©ckerman
v. King County Dept. of Dev. & Envtl. S&960). An agency may extend its initial estimate of time
when more time is needed than first anticipateAndrews v. Wash. State Pat{@D14). The
G2LISNF GADBSE ASYANRS TR22FNJ GUAKYSSFothasv. Gity B IGARBR01D)f S D¢

To provide a "reasonable" estimate, an agency should not use the same estimate for every request.
WAC 4414-04003 An agency should roughly calculate the time it will take to respond to the

request and send estimates of varying lengths, as appropigatdifferent requestsid. Thee is no
standard amount of time for fulfilling a request so reasonable estimates should Mary

¢KS tw! | dziK2NAT S&a 1 gadzaia OKIFIfftSYyaIARE (KS NBIl azy
42.56.550(2) The burden of proof is on the agency to show that its estimate was reasoridble.

When a person prevails against an agency in an action seeking the right to receive a response to a

public records request within a reasonable tintfeat person is entitled to an award of attorney fees

and costs incurred in the actioiRCW 42.56.550(4)

1. Requesting Clarification

An agency may need additional time to clarify tequestif the request cannot be understood or
does not ask for identifiable recordé\n agency maglsoneed time to clarifyoy confirming the
identity of a requester or to obtain other information from the requester in order to comply with
laws or courtorders governing access to the requested recor@karification of the intent of the
request may be needed if the request is for a prohibited commercial purpgd&dU Healthcare
775NW v. Stat¢2016).

The purpose of the PRA is best served by communications between agencies and reqtisibss.
v. State(2014) WAC 4414-04003(3) !  NXB |j dzS a (itdSchaditysa refuest éxdadel the agency
from responding to the unclarified requesRCW 42.56.52Gee alsWhite v. Skagit County and
Island County2015).

2. Locating and Assembling Records

An agency may need additional time to locate and assemble records. And, the PRA recognizes that
agencies have essential functions in addition to providing public rec&@G%V 42.56.10) WAC 44
14-0400% Zink v. City of Mes@007). The Model Rules comment®AC 4414-04001(cited in

Forbes v. City of Gold B@012))describes in part:
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Requesters should keep in mind thdit@agencies have essential functions in addition to
providing public records. Agencies also have greatly differing resources. The act recognizes
that agency public records procedures should prevent "excessive interference" with the

other "essential fundbns" of the agency. [RCW 42.56.100]. Therefore, while providing

public records is an essential function of an agency, it is not required to abandon its other,
nonpublic records functions. Agencies without a-ftle public records officer may assign

staff part-time to fulfill records requests, provided the agency is providing the "fullest
assistance" and the "most timely possible" action on the request. The proper level of

staffing for public records requests will vary among agencies, consideriregthglexity and
number of requests to that agency, agency resources, and the agency's other functions.

I O02dzNII NBGASgAYy3I Iy F3ASyoOeQa SadAYlLaGaS 2F GAYS T2N
OANDdzyadl yOSaé¢ NBdrtrvilBeRartniedt of{C&r@ctio@ 1p)dzE0i ekaple, the

Bartzcourt considered the volume of potentially responsive records that needed to be reviewed, the
3Sy0eQa YSESRAF2O0a88prYys G(GKS F3SydeqQa NBLazylof$S SE
fact the agency provided records in installments. The couttdkerman v. King County Degft Dev.

& Envil. Servg2000) considered that the records were in multiple locations and were being used by

0KS LINR&SOdzi 2 NDRa 27T FTRod&y. Qityof GColdB&H Nk dy RS 3 OKB 6 SRAzBIK ¢
NBaLl2yasS Fa aNBlFazytrofS Ay fAIKG 2F GKS RATFTFAOIL G &
STF2NIla AlG SELSYRSR (G2 NBO2OSNI GKS Ay T2wedl GA2yZé |
v. Department of LicensiigH nmn 0 O2y aARSNBR (KIFIG GKS NBIljdSad o1l a
court inAndrews v. Wash. State Patr@014) said an agency may extend its time estimate if locating

records takes more time than initially anticipatedowever, while an agency may provide a

reasonable estimate of time to produce requested records, an agency casadhe estimated date

as an excuse to withhold records that are no longer exeffigptexamplewhen investigations are

completed earlier than estimatedMWa d e ' s E a s t ¢ Dapatméhiohlal®raoddndustries

(2016).

3. Contacting Third Parties

An agency may need additional time to contact third parti€ke PRA permits agencies to notify

third parties about PRArequestin order to allow them teeek a court order restricting disclosure

of the requested recordsRCW 42.56.540Doe v. Washington StatexfPol (2016). RCW 42.56.540

IA0Sa | ASyOAaASa GKS a2LIiAz2yé 2F y2U0AFeéAy3ad LISNA2YyA V
that the record has been requested, unless the law requires such notice. An agency may give such

persons areasonablé amount of timeo | & NB | A @& &itd dbtaiahJnj@nbliindagainst

producing recordbefore complying with a request for nexemptrecordsWa d e’ s East si de Gu
Shop v. Department of Labor and Indust(@&16) Anagency should notifaffectedthird parties

promptly after identifying that thg mayhave an interest in thdisclosure ofequestedrecords so

the agency does not create unnecessarydéfdg.d e ' s East si de Gun Shop v. Derg
and Industrie$2016) see alsdNVAC 4414-04003(11)describing that the practice of many agencies

is to give a 1@lay deadline for a person to obtain an injunction restricting disclosufejo court

orderis obtained during the allotted time, the agency must produce the records.
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4. Reviewing for Exempt Content

An agency may need additional time to review records for exempt content. Agencies are not
relieved of their duties to respond to requests for public records because an exemption applies.
RCW 42.56.210An agency must determine if all or only part of a record is exempt. If only part of a
record is exempt, an agency must withhold or redact only the exempt information and disclose the
rest of the document.Hearst Corp. v. Hop#978) see alsdNVAC 4414-04004(4)(b)j. If an entire
document is exempor if redaction is not required under RCW 42.56.210¢19ther laws an agency
must still provide the requester the basis for the exemption. (See more detailed discussion of

exemptions irChapter 2.

E. Denials

When denying access to records in whole or in part, agencies must do so in writing and specify the
reasons for the deniaRCW 42.56.52(RCW 42.56.210(3)The written response must identify the
specific statutes relied upon by the agencytithhold the record or part of a record from
productionand must briefly explaindw the exemptions apply to the records requesteRICW
42.56.210(3)City of Lakewood v. Koer{#014); see atsWhite v. Skagit County and Island County
(2015).

In order to comply with the PRA and to create an adequate record for a reviewing court, the agency's
denialmust identify any intvidual records withheld in their entiretyProgressive Animal Welfare

Soc'y v. University of Wagi994) PAWS )] see alsoWAC 4414-04004(4)(b)(ii) If challenged, an

agency is not limited by the grounds in its initial written denial and it may argue additessdms

for nondisclosure on judicial reviewPAWS I

F. No Liability for Good Faith Response

A good faith decision by a public agency to comply with the PRA and release a public record relieves
the agency or any public official or employee from liability arising from the discldR@/

42.56.060 This immunity applies to claims by third parties for damages arising from the release of
the records. For example, a third party named in a public record cannot successfully sue a public
agency under the PRA for a good faith releafsthat record on the basis that the disclosure violated

the subject's privacy. There may be rights to sue under other statutes whicimmage
confidentialityrequirementsfor certain types of records. The protection from liabilityR@W
42.56.060does not apply to the failure to disclose information that should have been disclosed. In
that situation, a court may award penalties and attorneys' feedanRCW 42.56.550(40 a

prevailing party even if the agency acts in good faimren v. City of Kalam@997)
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1.8 Agency Decisions May Be Reviewed Internally and In Court
A. Review by Agency of Its Own Denial

Agencies must establish procedures to promptly review decisions denying access to records in whole

or in part. RCW 42.56.520Final agency action that grants a requester the righddek judicial

NEOASs Aa RSSYSR O2YLX SGS G4 GKS SyR 2F (KS aS02yF
right to inspect any portion of a record. This means that a requester may file a court case two

business days after the initial denial regardless/hether the agency has completed its internal

review. WAC 441408001 WAC 441408004 ! NXBIjdzSa i SN aK2dzZ R O2yadzZ G |y |
procedures describing its internal reviews. And, a requester and an agency can agree to extend the

time to permit an internal review. Note that an agency may cure a PRA violation byaréjunt

remedying an alleged problem while the request remains open and the agency is actively engaging in
STF2Nlia G2 FdAfeé NBaLRyR (2 (GKS NBljdzSadt>x a2 Al Aa
O2y OSNY & I 02dzii | Mobds®d Stst@@49a NBaLRYyaSod

B. Attorney General Review of Denial by State Agency

I NBdzSaiSNI YIFe al] GKS ' GG2NySe DSyYySNIf (2 NBOASSH
from disclosure. RCW 42.56.530The Office of the Attorney General will respond in writing whether

the record is exempt. The right of review by the Attorney General does not extend to a delay in

producing records or failure to respond to the requeRICW 42.56.5300es not allow the Attorney

DSYSNIf G2 F2NNIffe NBGPASHG RSyAlLfa 2F NBIldsSada oe
Office may provide information and technical assistance uR{EW 42.56.155The review is

nonbinding and a requester is not required to seek review before going to court.

C. Third-Party Action to Prevent Disclosure

A third party who is named in a record, or ais the subject of a record, may seek an injunction to
prevent theproductionof a record. RCW 42.56.54@ce v. Washington State Pat#016) An
agency may also seek a judicial determination on whether a record should be discBedy.
Cowles Publishing O@007). The action to prevent disclosure may be filed in the superior court
where that party resides or where the record is kddt. The requester is a necessary (required)
party. Burt v. Department of Correctiof2010).

The burden of proof is on the party seeking to block disclos@enfederated Tribes of the Chehalis

Reservation v. Jobon(1998). An injunction requires proving both that a PRA exemption applies

FYR GKFd RAAOf 2adz2NB ag2dzZ R OfulbuNdtadtiallygnd o6S Ay GKS L
irreparably damage any person, or ... vital governmefitalzy” O (i MoByghév dtity of Federal Way

(2009). See als®rogressive Animal Welfare Soc'y v. University of Wa984) PAWS )|

Additional procedures may apply to injunctions regardinglicrecords requests from inmates or
sexually violent predatorRCW 42.56.56 RCW 71.09.120(3)

Open Goernment Resource ManualOctober31, 2016 Pagel9


http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.520
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-08001
http://app.leg.wa.gov/WAC/default.aspx?cite=44-14-08004
http://courts.mrsc.org/wacourtdecisions/183wnapp925slip.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.530
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.530
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.155
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.540
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/162wn2d/162wn2d0716.htm
http://courts.mrsc.org/mc/courts/zsupreme/162wn2d/162wn2d0716.htm
http://courts.mrsc.org/mc/courts/zsupreme/168wn2d/168wn2d0828.htm
http://courts.mrsc.org/mc/courts/zsupreme/135wn2d/135wn2d0734.htm
http://courts.mrsc.org/mc/courts/zsupreme/135wn2d/135wn2d0734.htm
http://courts.mrsc.org/supreme/166wn2d/166wn2d0747.htm
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.565
http://apps.leg.wa.gov/RCW/default.aspx?cite=71.09.120

D. Filing Suit to Enforce the PRA

A records requester may go to court to obtain the requested records, or to challenge a response to a

NBljdzSaid 2N GKS NBlFaz2yloftSySaa 2F Iy IESWOeQa SadaAay

42.56.550 e generalyWAC 4414-04004(4)and-08004(5) Note that an agency may cure a PRA
violation by voluntarily remedying an alleged problem while the request remains open and the
agency is actively engaging in efforts to fully respond to the request. Therefore, prior to going to

O2dz2NII AG A& Ay (GKS NBI dzS a (i &iNdn agercyifia SetilBsiefihadi 2 LINE Y LJ{ f

O2yOSNya |o62dzi (GKS |HBWOStanao1dh OGA2yY 2NI Ayl OliA2y ®

A person who has been finally denied the opportunity to inspect or copy a record requested under

the PRA may file a lawsuit in the superior court of the county in which a record is kept (or, if the case

is against a county, in the adjoining countiRCW 42.56.550See als®WAC 4414-08004 The

agencyhas the burden to prove that a specific exemption applies to the record or part of the record
withheld from disclosureld.; Hearst Corp. v. Hopf&978) A court will intepret exemptions

narrowly and in favor of disclosurBCW 42.56.03@nd will order the disclosure of a n@xempt
NEO2NR &aS@Sy (K2 dzyKausk tmdiveniricd oy émparrasangent to Wublic
2FFAOALIE A 2NJ 20 KSNEREWAX56.550RIzZ- S y2¢6 O2RATFTASR |

A person may also go to superior court and ask a judge to determiGeiwk SNJ G KS | 3Sy Oe Qa
2F GAYS G2 LINRZARS RS 428E55FNFedburded of grdeiSslodtiey | 6 f S dé
F3SyO0e (2 LINRBGS A i A4ad SeaastWAC 84510904(4)a NBI a2y ot Sdé

¢KS 02dzNJiQa NBJASG de fovofinkafinglthAat$hy harQevievk $iOraltek gy A a
its own, without regarda the decision of the agencyRCW 42.56.550(3)

w

el Y2

The procedure for judicial review is set forthRCW 42.56.55D t NEOSRdz2NB&a YlFé AyOf dzR:

Ol dzaS¢ KSIFNAYy3AZ o6dzi OF &aSa dzyRSNJ KS t wBpokarié & | f a2

Research and Defense Fund v. City of Spakdn& p ok ane Baesappb ®h BWS) O2dzNIi Qa

also govern the proceedings. More information about PRA court procedureB@&/Ah42.56.550

and the Model Rules &WAC 4414-08004b / 2dzNI LINR OSRdzNB & | EBiIl I faz2z RSa

Rules Some courts have adopted local rules for PRA proceedings. SeEhersion County Local
Rule 16.And, abrochureonthe O 2 dzNJi & (explaifscciilpibc@edings in superior court for
parties unrepresented by attorneysélfrepresented personsak LINE a4 S¢é¢ LI NI A Sao o

Requesters must start these PRA actions against agencies within a year of when the agency claims an
exemption or when it last produces records on an installment bd&@W 42.56.550(6)Jnder

Belenski v. Jefferson Cou@p16) the one-yearstatute of limitations begins on an agency's final,
definitive response to a public records requast applies to all possible agency responses under

the PRASee alsoRentd Housing Association of Puget Sound v. City of Des M@0@3) Klinkert v.
Washington State Criminal Justice Commis&6i5) and,White v. City of Lakewod@016) In

Belenskthe State Supreme Court also described that the-pear statute of limitations could be
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http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=sup&set=CR
http://www.courts.wa.gov/court_rules/?fa=court_rules.list&group=sup&set=CR
http://www.co.thurston.wa.us/superior/Local%20Court%20Rules/LCR16.pdf
http://www.co.thurston.wa.us/superior/Local%20Court%20Rules/LCR16.pdf
http://www.courts.wa.gov/programs_orgs/pos_bja/ptc/documents/SuperiorCourtProSeLitigantInformation.pdf
http://www.courts.wa.gov/newsinfo/index.cfm?fa=newsinfo.displayContent&theFile=content/selfhelp
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://courts.mrsc.org/wacourtdecisions/378p3d176slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/165wn2d/165wn2d0525.htm
http://courts.mrsc.org/wacourtdecisions/185wnapp832slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wnapp832slip.pdf
http://courts.mrsc.org/wacourtdecisions/194wnapp778slip.pdf

GSldAadGlrofte G(G2tftSRé o6y20 NHzy0 AF (KSncythaDiia aK2g (KS
intentionally withholds presumably disclosable records

An agency malfjle a lawsuito seek a court determination of its obligations under the PBR&nton
County vZink(2016).

E. Attorneys' Fees, Costs, and Daily Penalty

A party who "prevails" against an agency in a lawsuit seeking either to disclose a record or to receive
an appropriate response within a reasonable time is entitled to recover costs and reasonable
attorneys' feeg(with the exception of actions involving disclosure of body worn camera recordings
governed bythe procedures ilRCW 42.56.248s amended in 2016 RCW 42.56.550(4)In addition,

the court may award a statutory penalty of up to $100 for each day that the agency denied the
requester the right to inspct or get a copy of a public recofaith the exception of actions involving
disclosure of body worn camera recordings governethbyprocedures irRCW 42.56.248s

amended in 2016)d. Thedailypenalty range is $0 to $100. See aAl¥AC 4414-08004(7)

Penalties may not be awarded to an inmate unless the court finds thecggaated in bad faith.

RCW 42.56.565

A requester is the "prevailing party" if the final court hearing the matter determines that the record
2N LRNIAZ2Y 2F | NBGONR aBRK Sufan RasedBBe e R Se Fuml v.
City of Spokané “ Sp ok ane R@05)eoathatsbmelotter yiolation of the PRA occurred.
Doe | v. Washington State Pdtt@996).¢ KS NB1j dzSaGSNJ £ a2 LINBQGIAfa AF (K
provides the records improperly withheld after being sued. The awardasfonable attorneys' fees
incurredto a prevailing party is mandatofwith the exception of actions involving disclosure of

body worn camera recordings governedthg procedures iRCWA2.56.240as amended in 2016)
although the amount is within the court's discretioRrogressive Animal Welfare Soc'y v. University
of Wash (1994)Doe | v. Washington State Pat(996) Lindberg v. Kitsap C§1996);Amren v. City

of Kalama(1997). A pro se party (a neattorney representing himself or herself) is not entitled to
Fy gl NR 2F MitchelpvNIEgaRnie® of E@rEchiof®011).

Penalties are not mandatory and can be awarded computedd A § KAy G KS ORAMII Qa RA&OI
4256.5504)Wade’ s Eastside Gun Shop v .(20D35k pAeourttistoent of L a
consider a nonexclusive list of factors when assgsa penalty Yousoufian v. Office of Ron Sims

(2004) Neighborhood Alliance v. SpokaBeunty(2011) There are factors that can increase

(aggravate) a penalty and factors that can decrease (mitigate) a penalty.

1.9 Other PRA Provisions

Other provisions of the PRA include:

9 Training. Public records officers and elected local and electedestide officials must
receive PRA training within 90 days of assuming their duties, and must receive refresher

Open Goernment Resource ManualOctober31, 2016 Page21


http://courts.mrsc.org/wacourtdecisions/191wnapp269slip.pdf
http://courts.mrsc.org/wacourtdecisions/191wnapp269slip.pdf
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-08004
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.565
http://courts.mrsc.org/mc/courts/zsupreme/155wn2d/155wn2d0089.htm
http://courts.mrsc.org/mc/courts/zsupreme/155wn2d/155wn2d0089.htm
http://courts.mrsc.org/mc/courts/zappellate/080wnapp/080wnapp0296.htm
http://app.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zappellate/080wnapp/080wnapp0296.htm
http://courts.mrsc.org/mc/courts/zappellate/082wnapp/082wnapp0566.htm
http://courts.mrsc.org/mc/courts/zsupreme/131wn2d/131wn2d0025.htm
http://courts.mrsc.org/mc/courts/zsupreme/131wn2d/131wn2d0025.htm
http://courts.mrsc.org/appellate/164wnapp/164WnApp0597.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.550
http://courts.mrsc.org/wacourtdecisions/185wn2d270slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/152wn2d/152wn2d0421.htm
http://courts.mrsc.org/mc/courts/zsupreme/152wn2d/152wn2d0421.htm
http://courts.mrsc.org/mc/courts/zsupreme/172wn2d/172wn2d0702.htm

training no later than four years lateRCW 42.56.138 ¢ KS ! (i 2Ny Se& DSy SNIf Q&
Open Government Training Web pagih more resources and information.
1 Exemptions. Chapter 2of this manual describgsublicrecordsexemptions. An agency must
publish and maintain a list of exemptions applicable to its recofd&W 42.56.070(2).
1 Indexing. There are certain records indexing requirementsy ghe requirements depend
upon whether the agency is a state or local agerREW 42.56.070The requirement to
keep indices of public records set forthRCW 42.56.070(8 excused if a local agency
makes an affirmative finding that maintaining such an index would be "unduly
burdensome."RCW 42.56.070(4)A state agency must have a rule on its system for
indexing certain types of records as listedRiG@W 42.56.070(5)ncluding records it indexed
before 1990. A public record may be "relied on, used, or cited as precedent by an agency
against a partyonly if that record has been included in an index available to the public or if
the affected party has timely actual or constructive notice of that record. BZ%6.070(6)
See als&WAC 4414-03003
9 DataBreaches. RCW 42.56.590rovides procedures for notice of security breaches of data
with personal information.
| Attorney General’s Office Assistance. ¢ KS | ((i2Ny Se& DSySNIftQada hFFAOS
Rules, as well as other information, technical assistance, and traiRiGlY 42.56.15RCW
42.56.570

Chapter 2
PUBLIC RECORDS ACT — EXEMPTIONS

Chapter last revisedctober31, 2016
2.1 Exemptions Permit Withholding or Redaction of Records

WwWSO2NR& Ydzad 0SS LINPRAzZOSR dzl2y NXBIljdzSaid dzyt Saa | 1 ¢
AYF2NYI (A2 ROMRINBOANFEZ®GE f | 64 | NBE OHe PRASRI otheé8 E S Y LJG A 2
statutes provide hundreds of very specific exemptions. If an exemption applies to all or part of a

record, the exempt content can be withheld or deleted (redacted). Many court caseprit these

exemptions, and newxemptionscan be created or modified each year by the Legislaté@. a list

of theseexemptions see thdinked tableprepared by the Office of thed@e Reviser (sethe list

underd { OKSRdzZ S 2F wS@OASE>¢ (i KBeyPublicRecSrdsExeinitins Y2a i NBOS
1 OO02dzy Gk oAt ALldRy & KRAYWYSh { ile@vargadiidiinSeviéwing exenigns in state

law and making recommendations for chang&CW 42.56.140A full treatment of all exemptions

is beyond the scope of this Open GovernmBesourceManual. Instead, ths Chapter provides

general guidance on exemptions and summarizes many of the ones most frequently encountered by

requesters and agencies.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.152
http://www.atg.wa.gov/open-government-training
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/WAC/default.aspx?cite=44-14-03003
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.590
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.155
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.570
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.570
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://atg.wa.gov/sunshine-committee#Exemptions
http://www.atg.wa.gov/sunshine-committee
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.140

A. Application of Exemptions

The PRA requires exemptions to be narrowly construed to promote the public policy of disclosure.
RCW 42.56.030An agency can refuse inspection and cogyef public records based on exemptions
found either in the PRAr in an "other statute which exempts or prohibits disclosure of specific
information or records."RCW 42.56.070(1References to some statutes outside the PRA are made
within the PRA and others stand alon&.record or portion of a record must fit squarely within a
specific exemption in order to be withheld; otherwise, the withholding is invaid exemption will

not be inferred or presumedProgressive Animal Welfare Soc'y. v. Univ. of WE®4)("PAWS I1%)

The "other statutes” provision does not allow a court "to imply exemptlmurtsonly allows specific
exemptions to stand.'Brouillet v. Cowles Publishing (890) (cited irPAWS )i

With limited exceptions, magency must redact and produce the remaining parts of the records if

exempt informationexempt under the PRéan be effectively deleted or if the exemption is found by

I O2dzNIi G2 0SS aOfSIFENIeé dzyySOSaal Nevital2 LINRGSOG | ye
32 S NY Y Sy i FRCW F25¢. 21 G(MResideptAction Council v. Seattle Housing Authority

(2013). The existence oécords withheld agxempt records must be disclosed to the requester.

Sanders v. Stat@010) (citingo PAWS }JI SeeChapter 1.7E.

An agency cannot define the scope of a statutory exemption throughmaleing or policy.Servais

v. Port of Bellinghant995). A agency agreement or promise not to disclose a record cannot create
an exemption that does not exist in the laBpokane Police Guild v. Liquor Contro(B2B9);

Adams v. Department of Correctiof2915).

Exemptionsunder the PRAave been classified by the Washington Supreme Court as being of two

primary types: categorical, meaning that arficular type of information or record is exempt; and

conditional, meaning that exempting a record depends on the effect on a privacy right or

government interest.ResidenfAction Council v. Seattle Housing Authof2913). Categorical

exemptions create a presumption that the record is generally exempt which can be overcome if a

O2dzNIi FAYRE (GKS SESYLIiAzZYy A& a0t SINIeée destgSOSaal NB¢
RCW 42.56.210(2Resident Action Council v. Seattle Housing Auth@(ty3)

Exemptions within the PRA can be "permissive rather than mandat@ér@'8 0 At t ' v ;Gen. Op.
Doe v. Washington State Pat{@016).Therefore, an agency has the discretion to disclose an

SESYLIi NBO2NR dzy RSNJ 1KS tw! o C2NJ NBOmhayba adzaSOoi
required to withhold records if the statute prohibits disclosui2oe v. Washington State Patrol

(2016). In addition, there are categories of requests where disclosurelighjied unless certain

conditions are met and where an agency has no discretion to disclose the record. For example,

agencies may not produce lists of individuals in response to requests made for commercial purposes
underRCW 42.56.070(2)s addressed above @hapterl.6A

hiKSNJ aGFddziSa AyO2NLIR2NFGSR Ayild2 (GKS tw! dza
Gy2i0 RA&AO20SNIZGt 2 N2 NJAIKRYX & aRaf 0S RAAOf 2ASRIE
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http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.030
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/114wn2d/114wn2d0788.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.210
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://courts.mrsc.org/mc/courts/zsupreme/169wn2d/169wn2d0827.htm
http://courts.mrsc.org/mc/courts/zsupreme/127wn2d/127wn2d0820.htm
http://courts.mrsc.org/mc/courts/zsupreme/127wn2d/127wn2d0820.htm
http://courts.mrsc.org/mc/courts/zsupreme/112wn2d/112wn2d0030.htm
http://courts.mrsc.org/wacourtdecisions/189wnapp925slip.pdf
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://www.atg.wa.gov/ago-opinions/public-access-property-tax-assessment-rolls
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.070

can be found in state laws, federal laws and regulations, and court rules and need not address the

PRA. See.g.,Progressive Animal Welfare Soc'y v. University of Waahth PAWSEG0 6 2 G KSNJ a i | § ¢
laws);O C o n n o r (2001) (cdorbries)Ameriquest v. Office of the Attorney General

(2013)(federal laws and rules). If another statute does not conflict with the PRA and either exempts

or prohibits disclosure of specific public records in their entirety; then the records may be withheld

despite the redaction requirements RCW 42.56.210(1Progressive Animal Welfare Soc'y v.

University of Waslh m ¢ (PAWSEIWO & hiKSNJ aGFddziSa 2dziaARS (KS t w!
and may impose penalties if the prohibition is violated. SereetampleChapter 70.02 RCW

(Health Care Information Aciihapter 13.50 RCWuvenile Record&ct), RCW 82.32.33(state

excise tax records), aRICW 74.04.060 LJdzo f AO | aaAadl yOS NBO20NRIAOZE ¢ 2 |
the law outside the PRA must make it clear that the information is exempt or that an agency is
LINEKAOGAGSR FNRBY LINBPRdzOAY3a I NBO2NRO® 2 KSy  tlg ai
an agency, an exemption for information not referenceadot inferred or implied Doe v.

Washington State PatréiH nmc 0@ 2 KAf S a2YS 20KSNJ adGl G§dziSa LINRGA
the PRA to produce records, itisnotnecessa® R2 &2 Ay 2NRSNJ) (2 ljdzr t AFe& |
underRCW 42.56.070(1Fisher Broadcasting v. City of Skea(2014)

A ™.

The Washington State Constitution grants the Governor a qualified gubernatorial privilege in
response to a PRA request for policymaking communications with adviagsdom Foundation v.
Gregoire(2013). The state constitution also exempts entirely from production copies of ballots
because redaction would not eliminate the risk of idertifyvoters which would contravene
constitutional, statutory and regulatory protections for ballot secrecy, asthets held inWhite v.
Skagit County and Island Cou(®915); ad White v. Clark Coun{2015).

¢tKS RSEAONALIIAZ2YE 2F SESYLIGA2z2ya 06St26 | RRNBaa o2i
a1 GdziS¢ SESYLIiA2ya Na&f Thifo®pter dods nét Kd8resh Bl &@rivdias | R R NB
in detail but instead focuses on those that are most frequeagiglied or have been interpreted by

the courts.

R

a

Q)¢

B. No Stand-Alone "Privacy" Exemption

The PRAdoes nothave astdnd 2 Y S & LINA O | TOEPRA 18a& Sd¥sciiptior? of when

privacy is invaded, describedRCW 42.56.05Mut that statute is not an exemptiorRCW

4256.0506 ELINB&aafe &ail 6Sa GKIFG Al R2S8& y2ix o0& AGasSt¥Fs
that are specified in this chapter as express exemptions from the publietdeignspect, examine,

2NJ 02 Lk LldzREW 42.56\NBaB@ eXaimshtisat, when an exemption within the PRA

LINE G SOGA & LINR @I O eondgif disclbsute:f(1) @dd Be highly bffencief tdRaA y 3

reasonable person, and (2) is not of legitimate concern to the pulbhiés twepart test requires

proof of both elements King County v.Heehan(2002).

An agency exempting information from a record must do so based upon some statute other than
RCW 42.56.05(eeChapter 2.1/Above). Some exemptions incorporate privacy as one of the
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http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/143wn2d/143wn2d0895.htm
http://courts.mrsc.org/supreme/177wn2d/177wn2d0467.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.210
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=70.02
http://apps.leg.wa.gov/RCW/default.aspx?cite=13.50
http://apps.leg.wa.gov/rcw/default.aspx?Cite=82.32.330
http://apps.leg.wa.gov/rcw/default.aspx?Cite=74.04.060
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://courts.mrsc.org/wacourtdecisions/185wn2d363slip.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.070
http://courts.mrsc.org/mc/courts/zsupreme/178wn2d/178wn2d0686.htm
http://courts.mrsc.org/mc/courts/zsupreme/178wn2d/178wn2d0686.htm
http://courts.mrsc.org/wacourtdecisions/188wnapp886slip.pdf
http://courts.mrsc.org/wacourtdecisions/188wnapp886slip.pdf
http://courts.mrsc.org/wacourtdecisions/188wnapp622slip.pdf
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.050
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.050
http://courts.mrsc.org/mc/courts/zappellate/114wnapp/114wnapp0325.htm
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.56.050

elements that must be met for the exemption to apply, and when they do, an agency then looks to

what constitutes an invasion of privacy undeCW 42.56.050RCW 42.56.230(3RCW 42.56.230(4)

andRCW 42.56.240(1For example, personal information in agency employee files is exempt if

disclosure would violate the employee's right to "privacRCW 42.56.230(3)he Washington

Supreme Court has found that privacy is a guiding principle for the creation and application of

OSNIIFAY SESYLIiA2y&as 20aSNBAY3 (KIG atw! @agy SESYLI A 2
NAIKGa 2N GAGFE F28SNYYSyd AydiSNBad GKFG az2yYSdiAayvySa
RA&Of 2 & A yREsidehBAOtBINGRENG!&/. Seattle Housing Auth@@¥3). When records are

SESYLIWi Ay GKSANI SyGdaANBGe dzyRSNI I adGl dGdziSs GKS ArAaad
privacy would be violated need not be address@amed Parenthood v. Bloeddi&015). In

Predisik v. Spokane School District Nq2815), a case involving public employees, the Supreme

Court further explained that a person hasight to privacy under the PRA only in matters concerning

0 KS LISNE 2 Y Qa Daed UNKing Coiiirf016)Atte $obirt fouhdythat individuals did not

have a right to privacwhen they were captured on surveillance video of a public area.

2.2 There Are Several Types of Exemptions
A. Exemptions of General Applicability

1. Deliberative Process and Drafts: RCW 42.56.280

Preliminary drafts or recommendations, notes and irsigency communications may be withheld by

an agency if they pertain to the agency's deliberative process and show the exchange of opinions

within an agency before it reaches a decisiotiaies an action.The purpose of this exemption

limits its scope.Progressive Animal Welfare Soc'y v. University of Washd PAWDEGHEarst

Corp. v. Hopp€l978) Its purpose is to "protect the give and take of deliberations necessary to

formulation of agency policy.Hearst Corp. v. Hop§#978) Progressive Animal Welfare Soc'y v.

University of Wash1994)6 RAWS § (Ttis exemptioronly protects records during a limited

GAYR2g6 2F GAYS 6KAES (GKS | OGA2Yy A& AGLISYRAYy3IAZIE¢ | YR
final action is taken.

The test to determine whether a record is covered by this exemption has been summaritted by
Washington Supreme Court as follows:

In order to rely on this exemption, an agency must show that the records contain
predecisional opinions or recommendations of subordinates expressed as part of a
deliberative process; that disclosure would be irgus to the deliberative or consultative
function of the process; that disclosure would inhibit the flow of recommendations,
observations, and opinions; and finally, that the materials covered by the exemption reflect
policy recommendations and opinions andt raw factual data on which a decision is based.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.050
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.230
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.230
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.240
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.230
http://courts.mrsc.org/mc/courts/zsupreme/177wn2d/177wn2d0417.htm
http://courts.mrsc.org/wacourtdecisions/187wnapp606slip.pdf
http://courts.mrsc.org/wacourtdecisions/182wn2d896slip.pdf
http://courts.mrsc.org/wacourtdecisions/192wnapp10slip.pdf
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.56.280
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/090wn2d/090wn2d0123.htm
http://courts.mrsc.org/mc/courts/zsupreme/090wn2d/090wn2d0123.htm
http://courts.mrsc.org/mc/courts/zsupreme/090wn2d/090wn2d0123.htm
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm
http://courts.mrsc.org/mc/courts/zsupreme/125wn2d/125wn2d0243.htm

PAWS llit is not, however, required that documents be prepared by subordinates to be
exempt.

ACLU v. City of Seat(P004).

The exemption applies only to documents that are part of the deliberative or polakyng process;
records about implementing policy are not covereZiowlesPublishing v. City of Spokafi®©93). For
this reason, intelagency (as opposed to intagency) discussions probably are not covered by this
exemption. Columbian Pulghing Co. v. City of Vancouy&883).

Matters that are factual, or that are assumed to be factual for discussion purposes, must be
disclosed.Brouillet v. Cowles Publishi@mp(1990);Hearst Corp. v. Hop#978)(description of a
taxpayer's home by a field assessor treated as fact by agency appraiBeus).unless disclosure of

the records would reveal or expose the deliberative process, as distinct from the facts used to make
a decision, the exemption does not apgheasst Corp. v. Hopp@ 978).

l RRAGAZ2Y I ffey dzyRSNJ GKA& adl GddziSs NBO2NRa | NB y2i
F3SyoOe | OGA2ydé CKSNEF2NBZ +y S@ltdzr A2y 2F | NBI
exempt from disclosure undehe deliberative process exemption where it was cited as the basis for

a final actionQOverlake Fund v. City of Bellei891).Subjective evaluations are not exempt under

this exemption if they are treated as raw factual data and not subject to further deliberation and
consideration.Progressive Animal Welfare Soc'y v. University of Wasahth PAWGdEaOHEarst

Corp. v. Hoppgl978).

Importantly, once the policies or recommendations are implemented, those recommendations,
drafts, and opinions cease to be protected under this exemptlmgressive Anim&lelfare Soc'y
v. University of Wasl{1994)6 BAWS §l 0 ©

2. Litigation and Legal Information

a. “Controversy” Exemption: RCW 42.56.290

This provisiorexempts records related to a controversy involving the agency as a party in a lawsuit
where records would not be available to other parties under the court rules. A "controversy"
covered by this exemption includes threatened, actual, or completed ltigabawson v. Daly

(1993).

If an agency is a party to a controversy, the agency may withhold records that normally would be

privileged under litigation discovery rules (corg f @ OF f £t SR (G KS a42N] LINRRdzO ¢
document is work product if an attorney prepares it in confidence and in anticipation of litigation or

Al A& LINBLI NBR o0& | y2 GK&anple,a stitiobtheledofiotid yiaBibtyd NI |j dzS 3
hotels of various sizes, commissioned by a city attorney's office to determine the city's potential

liability for a constitutional takings claim, qualified as work product and was insulated from
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disclosure.Overlake Fund v. City of Bellel8%3). Notes of interviews conducted by an
AYy@SaidAalrd2N Fd GKS FTdd2NyYySeQa RANBOUGAZ2Y | NB LINER G S
connected to an anticipated lawsuit evdrthie controversy is not identified in the records and the

lawsuit has not yet been filedSeeSoter v. Cowles Publishing 2007)andsee generallfPublic

Records: The Adtney-Client Privilege and Work Product Doctrm&uidance on Recurring Issues

02 FaKAy3idz2y {GF1GS 'Gi2NySe DSYSNrfQa hFFaAOSu 065S0d

b. Attorney/Client Privileged Records: RCW 5.60.060(2)

In addition to the PRA exemption for records related to a controversy, information in records may be

exempt from production if it constitutes privileged attorneljent communications. The Washington

Supreme Court iklangartner v. City of Seatt{2004) ruled thaRCW 5.60.060(2)he statite

codifying the common law attorne@f A Sy & LINA GAf SIAST Aa FRCW2GKSNI adl
42.56.070(1).Accordingly, records or portions of records covered by the attowient privilege are

exempt under the PRA. See genersMfC 4414-06002(3). This privilege protects communications

and advice between attorneys and their clients but not records prepéoereasons other than

communicating with an attorney. S&&organ v. City of Federal Wé&009) andSanders v. State

(2010).

c. Mediation Communications: RCW 42.56.600

Communications in the context of mediation that are privileged urdiepter 7.07 RC\&re exempt
from production. RCW 7.07.076tates that mediation commuaations are confidential as agreed by
the parties or as covered by other laws.

3. Security and Terrorism: RCW 42.56.420

RCW 42.56.426xempts recorddased on the impact disclosure may have on physical or information
security. This statute exempts the following categories@fords:

(1) Records designed to respond to criminal terrorist acts, when release could significantly
disrupt the conduct of government and are substantially likely to threaten public safety

including vulnerability assessments and plans and records jgixender federal law

(2) Vulnerability assessments and emergency or escape response plans at correctional
facilities or secure treatment facilities for civilly committed sexually violent predators

(3) Comprehensive safe school plans

(4) Information about the infrastructure and security of computer and telecommunications
networks that, if released, would increase risk to their confidentiality, integrity or availability

(5) System security and emergency preparedness plans for traasiporsystems
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(6) Personally identifiable and security information of employees of private cloud service
providers which have entered into Criminal Justice Information Systems (CJIS) agreements
(added in 2016).

In Northwest Gas Association v. Washington Utilities and Transportation Comn{3iat), the

Court of Appeals interpreted subsection (1) of this statute to exempt pipetiapefile data because

the information was initially collected and then maintained to prevent, mitigate or respond to
criminal terrorist acts. However, Does v. King Coun{g015) the Court of Appeals rejected a claim

of exemption for campus surveillance videos under the same subsection because the university did
not meet the burden of showing a substantial likelihood of threatening public safety. The university
had alleged that idclosure would allow others to evade its security system or commit similar crimes
in the future.

B. Personal Information

"Personal information" is information that is "peculiar or proper to private concerhgtieman v.

Kelso School Dist. No. 4@®07). Although the PRA is intended to enable citizens to retain

sovereignty over government and to demand full access to information relating to our government's
FOGAGAGASEAY GKS tw! ¢gla ay2d AYGSYRSR G2nYF1S Al
about individuals who have become subject to government action due to personal factors.... Such
LISNE2YFE AYF2NNIGA2Y 3ISYSNIffe KI alindeand SF NAyYy 3 2y K

N

DeLong v. Parmelg8010yb Gt SNBA2Y T AYTF2NXNIGA2YE KIF&A | RAFTFSNB
Lindeman{ 2 YS SESYLIiA2ya fA&l 6KFEG A& GLISNB2YIf AYyT2NY
AY@Larz2y 2F GLINAROFOeé¢ Ia + NBIjdANBR GhapySy i o ¢ KS
2.1B

1. Student, Institutional Residents, and Public Assistance Records:
RCW 42.56.230(1)

¢KA&d SESYLIiA2y O20SNBR GLISNER2YFf AYyTF2NXYIGA2YyE KSER
public health clients, students, and residents of public institutions. Although a record may include

information about such persons, the information migiot satisfy all the provisions of the

exemption and thus that information would not be exempt from production. For example, a

adzNDSAt I yOS @OARS2 NBO2NRSR 2y | a0OK22f o0dza ¢l a y?2
maintained in a student file and wdound to not be exempt under this provisiobindeman v. Kelso

School Dist. No. 452007). As an exception to this exemptionQliver v. Harborview Med. Ctr.

(1980), a patient was allowed copies of her own medical records. (Note that since the decision in

Oliver, disclosure of health care records is now addressed in specific statuRE\Et42.56.368nd

the statutes listed there includehapter 70.02 RCWSee more detailed discussion of health care

records inChapter 2.2f
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2. Child Information: RCW 42.56.230(2)

Personal information of children is exenfpdtm productionwhen held in licensed child care files of

the Department of Early Learning and by any other public or nonprofit program serving or applying
to children or students, including parks and recreation and aft#rool programs, except that
emergency contact imirmation can be produced in emergency situatidast family members or
guardians of these children, their personal information is exempt if they have the same last name as
the child or if they live at the same address and the disclosure would reveal epenspnal

information of the child. For exemptions applying to other records of childrenChapter 2.2G1

below.

3. Personal Information of Public Employees: RCW 42.56.230(3)
(SeeChapter 2.2@elow)

4. Taxpayer Information: RCW 42.56.230(4)

This exemption applies to various categories of information about taxpayers, including property,
sales and excise tax, and incorporétes prohibitions iInRCW 84.08.21®RCW 82.32.33RCW
84.40.020 RCW 8.40.340 or a city B&O tax ordinance authorized un&gW 35.102.145The most
common prohibition applied here RCW 82.32.33@vhich provides that tax returns (filed with the
Department of Revenue) and athtax information about a specific or identifiable taxpayer are
confidential and may not be disclosed, subject to specific exceptioRCW 42.56.210(lthe PRA
provides that infornation exempt under these laws is not subject to redaction, meaning that the
information can be withheld in its entiretyThe law irRCW 82.3330(3)(k)also prohibits the
Department of Revenue from disclosing lists of tax payers for a commercial purpose.

LY FTRRAGAZ2YS AYyTF2NXNIGAZ2Y Ad SESYLIW AT AG g2dzdZ R QA2
competitive disadvantage. S&@an Buren v. Millef1979) (information relied upon by the assessor

to make valuation is not privatejearst Corp. v. Hopé@978). In Hoppe v. King Counf2011), the

Court of Appeals affirmed that, when these tax exemptions apply, redaction of identifying

information from these reords cannot make these documents disclosable and would not prevent

the competitive disadvantage to taxpayers if the records were released. Significant potential

penalties apply to the improper release of taxpayer information in B2\82.330(6)including loss

of ability to hold public employment in Washington state for two years.

5. Financial Information: RCW 42.56.230(5)

This exemption for banking and financial information is designed to limit the risk of identity theft and

protects account numbers andformation such as social security numbers, taxpayer identification

YdzYo SNEZ RNAGDGSNEQ fA0SyasS ydzYoSNE yR 20KSNJ Ay T2NY
information inRCW 9.35@6(1) Disclosure can occur if required by other law. Note that
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unauthorized release of some of these identifiers by an agency is considered a security breach under
RCW 42.56.590mposing notification and other obligations on an agency.

6. Small Loan Information: RCW 42.56.230(6)

This exemption protects personal and financial information about borrowers héfetiDepartment
of Financial Institutions database that licensed lenders consult to determine if they are eligible to
receive a small loan.

7. Vehicle Licensing Applications: RCW 42.56.230(7)

wSO2NRa& LINBPOARSR o0& FLIWXAOlIyGa F2NJ RNAGSNDRA f AOSy3:
factors is protected from disclosure, as is information that shows a person failed to register with the

selective service. Vehicle and boagistration or licensing records are exempt if they reveal that a

person serves as an undercover law enforcement officer or conducts other types of confidential

investigations.

8. Industrial Insurance Structured Settlements: RCW 42.56.230(8)

All information related to these agreemenits exempt from production under the PRéxcept for
final orders from the Board of Industrial Insurance Appeals.

9. Emergency Systems: RCW 42.56.230(9)

In 2015, the Legislature added a provision to exempt database information voluntarily submitted by
individuals that becomes part of enhanced 911 emergency communication or notificktiabases.

Use and disclosure of this information is permitted as provideRIGhW 38.52.57&ndRCW

38.52.57 for various listed operational purposes. Subjects of the information or their authorized
representatives may be given access to or copies of their own information.

C. Public Employee Records

1. Exemption of Personal Information: RCW 42.56.230(3)

Personal information of employees is exempt if it violates their right to privacy as defifvh

42.56.050What is determined to be personal information of public employees continues to evolve

through case law. The test to determine if the right to privacy is violated requires a ghtwaitnthe
AYTF2NNYIGA2Y Fo02dzi 'y SYLX 28SS a2 dzf R20S2&KABRHAGRYT
public concern. Therefore, the application of this exemption can vary depending on the

circumstances involved. Seeedisik v. Spokane School District Nd2815) (privacy right under

PRA depends upon the types of facts disclosed and is not amenable to alibgghie). The

exemption includesecords in files for current and former employees, whether held by an employing

agency or other agency, such as a retirement sysfsattle Fire Fighters Union, Local B7 v.
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Hollister(1987); Belenski v. Jefferson Couf@@15)former employee records). Courts have analyzed
GKFEG Aa AGLISNER2YFE AYyF2NNXNIGA2yas: 2F Lldzof AO SYLX 28S5S3

a. Employees’ PublicConductY 5A 4 O0f 2adzNB 2F LRt AOS 2FFAOSNDRa Ay
party/strip show at a private club was not highly offensive because the conduct occurred in
front of more than 40 peopleSpokane Police Guild v. State Liquor Contrg(1889).
MisconductonthejobandoRdzi @ | OldA2ya GKIG aoSFENI 2y FoAfAde
FNB day2i LINNSNESYF AYyRIYHEANSZE 2F | adldS LI GNRT
concetn.Cowl es Publ ' g (16888). v. State Patrol

b. Employees’ Emails and Text Messages: Emails andext messages involving public agency
odzarySaa OftSINIeée FNB LldzotAO NBO2NRA adzoaSOu G2
AYVF2NXYIGAZ2Y SESYLIiA2yé YEeé FLILX & (G2 AYyF2NNIGA2
offensive and of no legitimate public interdételeased. Even if the content of some
employee emails is exempt because it is personal and unrelated to government operations
FyR az2fSte NBfIFIGSR (2 GKS SYLX28SSQa LISNE2Y L
personal emails sent and the time sperdrismitting them is of public concern and should
be disclosedTiberino v. Spokane CourfB000). Text messages sent and received from a
I32PSNYYSy il SY LU ghéns &pablidiidrds if they sassy the definition of
G LIdzolBs © @ NR £42.56{D10¢8Y.Nissen vPierce Count(2015).

c. Employee Performance Evaluations: Courts have held disclosure of an employee's
performance evaluations with no discussion of specific incidents of misconduct is presumed
to be highly offensive and of no legitimate concern to the puBlEwson v. Daly1993)

Brown v. Seattle Public Scho@d893). Disclosure of this information between a public
employee and supervisor normally serves no legitimate public interest and would impair the
candidness of evaluations and employee morale if made public to anyone upon request.
However, the performace evaluation of a city managethe city's chief executive officer,

its leader, and a public figuravas not exempt because it was of legitimate concern to the
public. Spokane Research & Defense Fund v. City of Sp@@G0%).

d. Personnel Complaints and Investigations: Multiple court opinions have addressed the
disclosure of personnel investigationd.the misconduct is substantiated or disciplinary
action has beetaken, these records are to be disclosed because they are of legitimate
interest to the public, even if embarrassing to the employ&eeBrouillet v. Cowles
Publishing C¢1990) (records of teacher certificate revocation records are of legitimate
public interest)Morgan v. Federal Waf2009) (investigated and substantiated allegations
of inappropriate behavior by a municipal court judge in dealing with others are of
Gadzmadl yaAil f ¢ BelisaeildhdDoasiilivBelBeSchbd DiE00S), the
Washington Supreme Court confirmed thaachers have no right to privacy in complaint
of sexual misconduct that amibstantiatedor whendisciplinaryaction is taken.The
Bellevue JohnDoégcisy | f a2 KSf R GKIG RAaOfz2aiy3da af SdaSN
YAa02yRdzOG0 GKF{dG gt a y2d adomadlydAiAlriSR Aa y2id al
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GFyGAFGSR FEtSaAFGA2y & | NB
SYLIWi FNBY LINBRdAzOGA2Y AF Gf

identifying information is redacted, y a dzo
informationé G KF G Oly o6S S
RCW 42.56.058 met.

a
=

TheWashingtonSupreme Court further addressed the issue of the extent to which

unsubstantiated allegations can be discloge8ainbridge Island Police Guild v. City of
Puyallup(2011) In that case, the requester asked for the records regarding an investigation

of sexual misconduct by a police officer by name. The court held that the unsubstantiated
Ff€SaAFdA2y 2F adzOK YAa02yRdzOG 6+ a AGLISNE2YFE Ay’
ofF SYaA @S¢ AT NBf Slligglirrake canaai in th&ihvéstigatiirOvoulddzé f A OQ &
satisfied by redacting the identity of the officer. The Washington Supreme Court has also

held that records showing employees on administrative leave while gmeployer

investigates allegations of misconduct, but which do not describe the allegations, do not

implicate the privacy rights of the employees and must be discloBeedisik vSpokane

Sch. Dist. No. 812015). InVest v. Port of Olympig014), theCourt of Appeals held that
unsubstantiated allegations concerning accounting procedures, disposal cbrementally

sensitive materials, and violation of port policies regarding working on holidays would not

be highly offensive to the reasonable person and thus would be disclosed. Identities-of high
ranking police officials was found to be of greater intgr® the public and of legitimate

public concern with fewer privacy rights attached even when misconduct was not

established irCity of Fife v. Hick2015).

e. Employee Whistleblowers: The identity of state employees filing complaints with an ethics
board or making a whistleblower complaint to the state auditor or other public official is
protected from disclosure unddRCW 42.56.240(11)

f. Other Types of Employee Information:

Settlement AgreementsSettlement agreements between employees and their employer
are of legitimate public concern and must be disclosed, even if they were intended to be
confidential. Buinformation in a settlement agreement is exempt frgmroduction under a
public recordsequestbased on the right to privacy, if it concerns intimate details of
employee's personal and/or private lifé¢Yakima Newspapers, Inc. v. City of Yakib®85).

Sabry and Benefit Information Salary and benefit information of public employees is
normally open to the publicTacoma Pub. Library v. Woess(ik398) except that salar
survey information collected from private employers used for state ferry employees is
exempt undelRCW 42.56.250(7)

Other Information The extent to which information about employees can be considered to

be private and of no legitimate concern to the public has not been fully defined but has been

I RRNB&AASR Fa FLIWXeAy3a G2 AyidAYFGS RSilIAfa 2F LI
the public eye, but keeps entirely to himself or at most reveals only to his family or close

LIS NE 2 y | f BelleWid By Raed1t v. Bellevue Sch. Di008). The discussion of
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GAY DI &A 2 yisieChaptedABMhFonationthat could be protected includes health
information, marital status, disability, and reasonable accommodations. However, the
ability to use a list of theames and ranks of law enforcement officers to locate other
publicly available information that could reveal private information about the officers was
not accepted as a basis to exempt that listler the PRAKing County v. Sheeh&002).

2. Test and Exam Questions: RCW 42.56.250(1)

G¢Sad | dzSa i A and ather examihaibnyiaa uped & administer a license, employment,
2NJ F OF RSYAO SEFYAYIGA2Yyé NB SESYLi 0SOldaAS RAaOf 2
applicants for licenses or jobs.

3. Applicants for Public Employment: RCW 42.56.250(2)

Names of applicants and their job applications and accompanying materials are exempelttae
v. Dep't Social & Health Servi¢&999).

LF Fy FLIWIAOIY(d Aa KANBRI a42YS F3SyOASa R2 yz2i Oz2y
records. Instead, the agencies look to exemptions sudRGd/ 42.56.230(3NdRCW 42.56.250(3)
to decide whether or not toedactpersonal information from these records.

4. Public Employees’ Home Information and Identification: RCW
42.56.250(3) and (8)

For public employees, volunteers, and individual homethezdre workers, this section exempts

their home addresses and telephone numbers, personal cell phone numbers and email addresses,

d320AFf &aSOdzNAG@ YR RNAGSNDa ftAOSyasSa 2N adlFidS ARS
For their dependentssimilar information is exempt except that dates of birth are added as exempt

YR RNAGSNRA tAOSyasS | y RaséxénpyForedpiopRs ofcdmnalS NB I NE vy 2
justice agencies, their photographs and month and year of birth are also exexepptaf requested

by the news mediaThis section is intended to protect these employees from the offender

population, as shown by the exclusion from the definition of news media of persons held in custody

of these agencies.

The statute provides thahis exemption applies to information held in personnel and employment
related records. However, personal email addresses of city councilmembers used to conduct city
business were found not to be exempt, because they were not part of personnel records or
employmentrelated records.Mechling v. City of Monro@009).

5. Discrimination and Unfair Labor Practice Investigations: RCW
42.56.250(4) and (5)
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Identification of employees seeking advice to determine their rights about possible claims of
discrimination against them is exempt when employask that their names be withheld; no
showing of a risk of harm is required as is required for criminal investigaR@\8/ 42.56.258.
Additionally, all records compiled during intigations by employers into unfair labor practices or
employment discrimination claims aspecifically stated to bexempt while those investigations are
in processRCW 42.56.250(5)

D. Several Exemptions Relate to Law Enforcement Information

1. Investigative Records: RCW 42.56.240(1)

¢KS tw! SESYLIia aAyidSttAaSyOS AyF2N¥IGA2YE YR adal
investigative, law enforcement, penology, and professional disciplinary agencies if the information is
GaSaasSyidalt G2 ST FdBreedaddoSproedt ¢ LEWRZNIOAY SINRL 08 NA IK G2
investigative records” are the result of an investigation focusing on a particular pé&oorers Int'l

Union of North Améca, Local No. 374 v. City of AberdéE®82), or an investigation to ferret out

criminal activity or to shed light on specific miscondugawson v. Dalf1993) Columbian

Publishing v. City of Vancouy&®83);City of Fife v. Hick015) If a law enforement agency

maintains reports as part of a routine administrative procedure, and not as the result of a specific

complaint or allegation of misconduct, the reports are not investigative records within the terms of

this exemption. For example, "Use of E@Administrative Reports" prepared by police whenever

there is contact between a-& unit dog and a person were held not within the investigative

information exemption.Cowles Publishing v. City of Spokér93).

"Investigative, law enforcement, and penology agencies" are agencies having authority to investigate
and penalize, such as the police, the police internal affairs investigation unit, the Public Disclosure
Commssion, medical disciplinary boards, or a local health departmA&ntinvestigative agency may
exempt only those records made in its investigative functi@olumbian Phiishing v. City of
Vancouve(1983) (a general inquiry into agency personnel matters is not an "investigation" as
contemplated by the PRA, even if it's performed by law enforcement officers).

Case law under this section has focused more on criminal and law enforcement agencies and less on
professional disciplinary agencies. A personnel investigation by a criminal justice agency that is not

acting in its law enforcement capacity will be scriséd to determine the impact on any law
SYyT2NOSYSyid OGAGAGASE 2F GKS 3Syded C2NJ SEI YLI &
YSRAOFE aidl¥¥Qa O2yRdzO0 6SNB KStR y2i (42 0SS aSaaSsSy
be exempted undr the narrow application dRCW 42.56.240(1Pr i son Legal News, | nc.
Correctiong2005).1 2 6 SOSNE ¢gKAf S NBO2NRA 2F ftS3AlLGA2ya Ayds
would not be subject to the investigative exemptiorREW 42.56.240(1allegations against police

officials that go further in claiming malfeasance or violations of law qualify as investigative records

under this exemption City of Fife v. HicK015).
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For a civil law enforcement agency investigating violations of safety laws, the Washington Supreme

Court found that the same risks of disclosing sensitive information in a criminal context does not
existinthecivilcontextWWade’' s Eastside Gun Shop v.20Bgpartment o
While the exemption may be able to be claimed under some circumstances, the Court found the

agency could not rely on a categorical exemption for records of civil law enforcement activities such

as safety violations under RGAR.56.240(1) Theemployers knew that they were being investigated

so the nondisclosure could not be claimed to be essential to effective law enforcefemalso

Brouillet v. Cowles Publishing. CI990) (revocation of teacher certificates was not exempt).

The contents of an open, ongoing criminal investigation are generally exempt from production under

a public records request because premature disclosure could jeopardize the investidgdéiaman

v.King Countf1997))Ashl ey v. Washington SHU¥7).8eclusedlei ¢ Di scl os
categorical exemption applies only to open invediigas, once the investigation is completed,

available records must be produced unless another exemption apgiaEgent v. Seattle Police

Department(2013). If an agencyaiins a categorical exemption to deny the records of a criminal

investigation, the PRA statute of limitations may not be tolled if it is found that the investigation was

not active and ongoing at the time of the denMlhite v. City of Lakewod@016). For more

information on the application of the statute of limitations, sS€bapter 1.8[above.

Once an investigation is complete, the records are no longer categorically exempt. After a criminal

case is referred to a prosecutor for a charging decision, the investigation is considered complete and

the records of the investigation are no longer caiggally exempt even if the matter is later

referred back for additional investigatiorBargent v. Seattle Police Departmé?13). Instead, if

the investigation is compte, the records cannot be withheld in their entirety under RCW

42.56.240(1unless the law enforcement agency can prove that nondisclosure of the particular

record is essential to effficA S f 1 g Sy FT2NOSYSy iz 2N RAaOf 2a4dz2NB 4 2 dz
privacy or another exemption applidsl. Additionally, the exemption does not apply categorically to

criminal investigation records that are part of a related internal investigatiomagency has the

burden of proving any withheld parts of internal files are essential to effective law enforcetdent.

An agency may withhold specific records of completed investigations if their disclosure would
jeopardize witnesses or discourage puati@l sources of information from coming forward in the
future.Cowl es Publ ' g (1888),Tacema N&s.dnc.&. T amerce County Health
Dep't(1989). The names of complainants, witnesses, and officers contained in police internal
investigation unit (11U) fs of sustained complaints are exempt because the 11U process is vital to law
enforcement, and officers would be reluctant to be candid if they thought their identities would be
disclosed.Cowl es Publ ' g (1688).In City.of F8etvaHick0T5h Courbof Appeals
found that a generalized statement that future witnesses may be rehidctacome forward is not
sufficient to protect the identities of withesses in the investigation. Instead, the agency must
provide specifics about how disclosing these identities would impact effective law enforcement.
However, identifying information af witness who is requesting the records should not be redacted.
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The substance of theompleted investigativéiles is, however, notategoricallyexemptif another
exemption does notapplyCowl es Publ ' g (1688). When the 8l&ntty o thePffiderr o |
who was the subject of the investigation is well known through other sources, exemption of the
nameis not essential to effective law enforcemermmes v. City of Fircret993). TheCowlescourt

held that the redaction of officers' names in the 11U files was noessary to protect their privacy.

In City of Fife v. Hick2015), the courheld that the identity of highranking police officials who were
the subject of an investigation is inherently a matter of greater interest to the public and that the
names should be released even if the allegations were not substantiated.

Some agencies may have an investigative recexdsnption outside the PRA. See, for example, the
exemption for investigative records of the Office of the Developmental Disabilities OniRGY¥,
43.382.040and of the Long Term Caren®uds Program iRCW 43.190.110

2. Identity of Complainants, Witnesses, and Victims: RCW
42.56.240(2) and RCW 42.56.240(5)

The identiy of victims and witnesses is potentially protected by different provisions in this part of

the PRA.Sargent v. Seattle Police Departm13). UndeRCW 42.56.240(1addressed above,

disclosure can be prevented due to the chilling effect on other witnesses if their identity will be

disclosed which would impair effective law enforcement. AIRR@W 42.56.240(1dhere is a

GLINKR @F 08 LINRy 3¢ gKSYy y2yRAAOf2adzNE Aa aSaaSydiart 7
which may allow an agency to exempt information abouhesses or victims when disclosure would

be highly offensive and of no legitimate public interest as defindRIGNV 42.56.050Does v. King
County(2015).UndeRCW 42.56.24025,A ty Sda | yR @AOGAY ARSYy(dAdASa Oly
g2dzZf R SYRFY3ASNI I y& LISNBNRYISNIfAPES >~ CLIMIIEFKASNEE ASFl FIKISe >
requests nondisclosure of his or her identity, the identity can presumptively be withheld. Note,

however, that when victims and witnesses request their identity be protected uRGMV

42.56.240(2)the entire surveillance video cannot be withheld but only that information identifying

the victim or witness can be redacted as hel@wes v. King Count2015). Also in that case, the

[ 2dz2NI dzLIKSEf R GKS FAYRAY3I GKIFG NBRlexeptpadofthed daof | O]
videos and that pixelating faces was sufficient to prevent disclosure of identity.

Theagency has the burden of showing that the requirements of these exemptions are met, and it

cannot assert a categorical exemption for this information. A general allegation of the potential

chilling effect on witnesses is not sufficient to support an epttom underRCW 42.56.240(based

on the potential impact on effective law enforcement. To support an exemption URG&W

4256.240(F1 G KS F3SyOe Ydzad aYIF 1S Fy FTFFANNVIGADS aKz2gAy
GKNBFG G2 alFrFSie 2NJLINRBLISNIe@&é¢ 2NE Ff SNy dAx@gStex
Y2YRAAOf 2adzNB 2 T Jal§diiy2S¢dttle Policy Depaderii3).2 v ¢

For child victims of sexual assalRCW 42.56.240)%ists specific items of identifying information
that are to be redacted from records, including the relationship with the alleged perpetrator. In
Koenig v. City of Des Me®(2006), the court held that this statute requires disclosure of victim
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information with redaction only of the specified identifiers, even if the requester knows the identity
2T GKS OKAftR GAOGAY | YR NXBI dzSa (i dailsiokite aNdlO2 NR o6& (K
cannot be redacted on the basis of embarrassment or violation of right to privacy.

N

3. Sex Offender Records: RCW 4.24.550, RCW 42.56.240(3), RCW
42.56.240(8), RCW 71.09.080

Law enforcement investigative reports on sex offenders that are transferred to the Washington
Association of Sheriffs and Police Chiefs are exempt URG&Y 42.56.240(3The Associatio must

refer requesters to local law enforcement agencies when it receives a request for these reports but
has no further obligation to respondnformation submitted to the statewide sex offender and
notification program by persons asking to be notifeabut the release of a registered sex offender

is exempt undeRCW 42.56.240(8)

In response to a class action by sex offenders, the Washington Supreme Court held that the

community potection actin RCW 4.24.556cesnotlj dz f AF& +ta |y a20KSNJ adl Gddzi S
disclosure of this informationDoe v. Washington State Pat(@016). While this statute outlines

what information agencies may or must disclose to notify the public about these offenders to

promote community safet, the Court held that the statute did not create an exemption and did not

explicitly prohibit release of other information about the offenders. The Court further found no

legislative intent to protect confidentiality of the identities of these offendets RCW 70.48.100(4)

booking photos and information in jail registers of persons convicted of sex offenders are also

subject to disclosure, referencing what is permitted unB&W 4.24.550

In Koenig v. Thurston Coun®012), the Washington Supreme Court held that special Jerasr
sentencing alternative (SSOSA) evaluations and impact statements from victims of sex offenders
were not exempt under the PRA as investigative records uR@W 42.56.240(1Not all records

held by a prosecutor are protected by this exemption. Victim impact statements and SSOSA
evaluations are not designed or intended to uncover or investigate criminal activity but instead are
used to determine an appropriate penalty for an affeer and thus cannot be exempted under this
statute.

The medical and treatment records of sexually violent predators who have been civilly confined to
secure facilities at the end of criminal sentenees protected from disclosure except to the
committed persons, their attorneys, and others involved in the system who have a need for the
records. RCW 71.09.080(3)Additionally, these individuals are considered to be residents o stat
institutions whose personal information is subject to the exemptioREW 42.56.230(1)

4. Criminal Records Privacy Act (Chapter 10.97 RCW)

This act deals with disclosure of "criminal history record information,” which is defined as
information contained in records collect&sh individuals by criminal justice agencies, other than
courts.RCW 10.97.030(1)'hese documents include identifiable descriptions and records of arrests,
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detentions, indictments, andriminal charges, and any dispositions, including sentences, correctional
AdzLISNIAAA2Y S YR NBtSIFaSo ¢KS RSTAYAGAZ2Y 2F AGaONRY
GAYGSttAISYOSs yrteaAOlrt 2NJ Ay@dSa lxanptiogsindS NI L2 NI &
RCW 42.56.240(Jliscussed ikhapter 2.2D1RCW 10.97.030(1)(hAn agency may freely disclose

criminal history record information which pertains to an incident that occurred within the last twelve

months for which a person is currently being processed by the criminal justice syRIEWN.

10.97.050(2) Also, "conviction data" may be disseminated freely at any tiREW 10.97.050(1)

"Nonconviction data" may not be copied by the public, but may be inspected without copying if it is

not subject to any PRA disclosure exempti@ainbridge Island Police Guild v. CitiPoyallup

(2011).

Additionally, the subject of the records can inspect and review the records and can obtain a copy of
LISNE2YFE y2yO02y@A0GA2y RIFEGEF AT GKS ONRRCWY It 2dzaidAC
10.97.080 This statute provides that the PRA must not be construed to allow any other copying of

nonconviction data.

¢CKS /2dzNI 2F ! LIS f& F2dzyR Iy F3SyoOe @Aaz2fl SR (KS
FL FYR 2FakKAy3idz2y { Adanis$. Deparfmsid df Coddiio@d1%). Réhidl(i a d £

to the inmate, the subject of the record, was not supportedR§W 10.97.058nd federal law

including 28 U.S.&.534 and the agency erred in relying on its agreements with law enforcement

agencies and past practices.

5. Video and Sound Recordings: RCW 9.73.090, RCW 42.56.240(14)

In Fisher Broadcasting Co. v. Seaffle14), the Washington Supreme Court folRGW

9.73.090)(ch 2 ©6S 'y @d20KSNJ adFddziS¢ 6KAOK GSYLRNINRE& S
recordings from pduction. The Court held that the law prohibited duplication of sound or video

recordings until final resolution of any criminal or civil litigation arising from the recorded events.

In 2016, the Legislature acted to address the multiple issues arising out of the use of and the

disclosure of the recordings of body worn cameras by law enforcement and correction agencies in

RCW 42.56.240(14)or those agencies that have started a body camera program as of June 9, 2016,
recordings are exempt from production under the PRA if nondisclosure is essential to protect any
LISNE2Y Qa NRARIKG (2 LINA@&ed@Bbodly cameta Progragh byt JahE8 ¢, 2086, K| & y 2 (i
the new body camera exemption cannot be used.

Recordings are presumed to be highly offensive if they depict:

1 Medical or counseling facilities where patients are treated or health care information is
shared

1 Hedth care information protected by state or federal laws

Interiors of residences

1 Intimate images

=
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1 Minors

Bodies of deceased individuals

1 Communications from and identifies of witnesses or victims of domestic violence or sexual
assault

1 Location of domestic @lence programs or emergency shelters.

=

Note that, even if a recording is presumed to be highly offensive, the agency must still meet the
second prong of the privacy test and show that the recording is not of legitimate concern to the
public.

Publicrecords requests for these recordings must:

Identify the name of an individual involved in the incident

Give the incident or case number

State the date, time and location of the incidet

Identify a law enforcement or correction officer involved in theident.

= =4 =4 4

Requesters must pay for the costs of redacting or obscuring the recording as needed to apply
exemptions, with exceptions for persons involved in the incident, their attorneys, or where the
recording is relevant to a criminal case or claim of dewfigivil rights or if the request is made by

certain Washington state commissions. Recoverable costs include time spent redacting but agencies
must use the least costly available technology to the extent reasonable and possible. Requesters
who sue a lavenforcement agency under the PRA cannot receive fees, costs or penalties unless the
agency acted in bad faith or with gross negligence.

6. Jail Register: RCW 70.48.100

The registecontaining the names of persons confined in jail, the reason for confinement, and dates

of confinement, is open to the public, but other records of a person confined in jail are confidential

These recordare to be made available only to criminal justamencieor the courts,for

inspectionsijn jail certification proceeding$p certain listed agencies for research, to government

agencies to determine eligibility for and to provide medical treatment or veterans' seracesth

the written permissiorof the confined individual. Booking photographs of an arrested person or

person confined in jail, while confidential, may be used by law enforcement to assist in investigating
crimes.RCW 70.48.100f3Cowl es Publ 'g Co. (1999). Spokane Police Deyg

7. Miscellaneous Law Enforcement-Related Exemptions

Concealegistol licensesRCW 42.56.240(4)

Statewide local or regionagjang databaseRCW 42.56.240(6)

Eledronic sales tracking system for ephedrine and related prodiRBW 42.56.240(7)
Security alarm system and vacation crime watch program participR@sy

42.56.240(9)

o o T o
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e. Felony firearm conviction databaseCW 42.56.240(10)

f. Security threat group information at DORCW 42.56.240(12)

g. Global positioning data showing location of residence of criminal justice agency
employeesand workersRCW 42.56.240(13

h. Data and records in the statewide sexual assault kit tracking syS&w 42.56.240(15)

E. Certain Business-Related Information is Exempt

1. Real Estate Appraisals and Certain Other Real Estate Lease or
Purchase Records: RCW 42.56.260

Real estate appraisals for or by an agency to buy or sell real property are exedgstthe PRAor

no more than three years. Also exempt are: documents prepared for considering the selection of a
site when public knowledge would use a likelihoof increased price, and documents prepared for
considering the minimum price for sale or lease of real estate when public knowledge waséaa
likelihoodof decreased price, unless disclosure is mandated under another statute, or certain other
actions withrespect to the property have occurred.

2. Research, Intellectual Property, and Proprietary Information;
RCW 42.56.270, Other Laws

a. Valuable Formula, Designs, Drawings, Research: RCW
42.56.270(1)

'ad | 3IASYSNIf LINRPGAAAZ2Y LW &@Ay3d (G2 lyeé 3ISyoOez GKA
RN} 6 Ay3as | yR NFyearsS afthilodainedRy tiielageAcpdvdver wiibolding the

NEO2NRA A& LISNYAGGISR 2yfeé AF RAaOf ZhedqaNfdsedf2 dzf R & LINE
this exemption is to prevent the taking of potentially valuable intellectual property Inglan

agency.Progressive Animal Welfare Soc'y v. University of Wa8B4) PAWS )I

Valuable formula or research data may include, for example, material in an unfgnaetiproposal,
including raw data and guiding hypotheses that structure d&td, and a cash flow analysis

prepared by a consultant to assist an agency to negotiate lease rates for potential developers of
agency propertiesServais v. Port of Bellinghgt995). In Servaisthe court held the cash flow

analysis to be exempt because private developers would benefit by insight into the port's negotiating
position to the detiment of the public if the record was disclosed.

Research data, which is not limited to scientific or technical information, means facts and
information collected for a specific purpose and derived from close study or from scholarly or
scientific invegpation or inquiry This informations exempt fronproduction under the PRAf the
disclosure would result in private gain and public lédis.see alsoEvergreer-reedom Fdn. v. Locke
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b. Trade Secrets: Ch. 19.108 RCW

Intellectual and proprietary information may be exempt under the Washington Trade Secrets Act,

chapter 19108 RCWServais v. Port of Bellinghgi®95). ¢ KA & ! OG0 ljdz-r t AFASa a |y 6
that may exempt or prohibit disclosure undeCW 42.56.070(1Pr ogr essi ve Ani mal Wel f
v. UW(1994) PAWS )I Information submitted by a law firm irsponse to the request for

qualifications and quotations from the Washington State Investment Board was held not to be

exempt as a trade secret undRICW 19.108.010(decause it wasat shown to be unique,

innovative or novel. Further, the fee and costs proposal was not subject to protection as financial

and commercial proprietary informatiomnderRCW 42.56.270(1§6), or (11) Robbins, Geller,

Rudman & Dowd, LLP v. Office of Attorney Geii2ed4).

c. Copyrighted Materials: 17 U.S.C. § 106

Agencies may need to consider federal copyright laws when providing copies of materials that are

subject to copyright protection under7 U.S.C. § 106This issue may arise where private entities

have copyrighted theiwork, such as building plans provided under contract. But there are
SEOSLIiA2yda T2NJ aFhkANI dzaSé 2F O2 LI NFeckH ditBdrt Y I (0 SN I ¢
consent of the copyright holder undé7 U.S.C. 106An agency may notify the holder of the

copyright of the requestRCW 42.56.540See, for exampléindberg v. Kitsap C{1996)for a

discussion of this issue.

3. Financial and Proprietary Information Supplied to Specific
Agencies: RCW 42.56.270(2) — (27)

Other subsections withiRCW 42.56.278pply to financial and commercial information in records
submitted to agencies for specific purposes. Each exemption is worded slightly differently, and little
case law ingrprets these exemptions. The kinds of records or agencies affected are listed below by
subsection. The language of the specific subsection should be consulted for the scope of the
exemption.

(2) Ferry and highway construction

(3) Export services and peajts

(4) Economic development loans

(5) Business and industrial development corporations

(6) StatelnvestmentBoard
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(7) Department of Labor and Industries medical aid contractors

(8) Clean Washington Center programs

(9) Public stadium authority

(10) Appliations for licenses for horse racing, gambling, liquor, lottery retail, or marijuana

producer, processor, or retail¢Bee Dragonslayer, Inc. v. Washington State Gangblin
Commissior2007)).

(11) State purchased health care

(12) Department of Commerce siting decisions

(13) Department of Ecology electronic product recycling program
(14) Life Sciences Discovery Fund Authority grants

(15) Department of Licensing special fliense applications

(16) Department of Natural Resources mining permit applications
(17) Conservation district farm plans

(18) Health sciences and services authority grants

(19) Identifiable small business impact statements

(20) University of Washingtoeendowment funds

(21) Market share data on electronic product recycling

(22) Registration of small securities offerings

(23) Unaggregated or individual notices of a transfer of crude oil that is financial,
proprietary, or commercial information submitted tbhe Department of Ecology

(26) Financial investment information of city retirement boards

(24)(25) &(27)Marijuana information of the Liquor and Cannabis BaaekChapter
2.2E7.

4. Public Utilities and Transportation Records: RCW 42.56.330; RCW
42.56.335

As summarized beloviRCW 42.56.33provides exemptions for:
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(1) Commercial information filed with the Utilities and Transportation Commission or
Attorney Generat, but these records may bestlosed after notice is provided to the
subject and if they fail to obtain a court order to protect the records urRIEW 80.04.095
or RCW 81.77.210

(2) Addresses, telephone numbers, electronic contact information and billing information for
less than a billing cycle held by a public utility;

(3) Individually identifinle records of members of a vanpool, carpool, or other-sdaring
program;

(4) Identifying information of participants or applicants in a paratransit or other transit
service operated for persons with disabilities or the elderly;

(5) Identifying inform#&on of persons using transit passes or other fare payment media,
except to an entity responsible for payment of any of the cost;

(6) Information collected by use of motor carrier intelligent transportation system or
equipment;

(7) Identifying informatiorof person using transponders to pay tolls; and
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INnRCW 42.56.333aw enforcement is restricted from obtaining records of customers of public utility
districts or city utilities unless a written statement is provided stating the customer is suspected of
committing a crime and that the records would help determine whether the suspicion is Trois.
exemption only applies to a specific requester, namely, a law enforcement agency. It was passed in
response to the decision in re Rosief1986), which limited the ability of law enforcement to

engage in "fishing expeditions" through utility records while investigating marijuana growing
operations. A telephone request is not fcient. State v. Maxwel{1990). Voluntary production of
information about power consumption does not violate the statuftate v. Maxfield1994). See
alsoState v. Colé1995).

5. Agriculture and Livestock Records: RCW 42.56.380; RCW
42.56.610

RCW 42.56.388xempts various kinds of commercial and proprietary information gathered by
regulatory agencies for: (1) organic products; (2) fertilizers and minerals; (3) various agriculture
products and livestock commissions and boardspf4}osanitary (plant disease) certificates; €5)
(7) marketing activities; (8) financial statements of public livestock markets; (9) herd inventory
management; (10) testing for animal diseases; and {A1P) import information of livestock
exempt undethomeland security or other federal law.
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In addition,RCW 42.56.610rovides thatrecords obtained by state and local agencies from dairies,
animal feeding operations, and concentrated animal feeding operations about discharge elimination
system permits can be disclosed only to provide meaningful information to the public, while gnsurin
confidentiality of business information.

6. Insurance and Financial Institution Records: RCW 42.56.400

RCW 42.56.408xempts from productiomecords toinclude the following records:

(1) Board of Industrial Insurance Appeals records related to appeals of crime victims'
compensation claims;

(2) Health Care Authority records unde€W 41.05.028ansferred to another state
purchased health care program, to a technical review committee created to acquire state
purchased health care;

(3) Identification of all owners or insureds received by the Insurance Commissioner under
chapter 48.102 RCW

(4), (5) and (7 (24) Information providd to the Insurance Commissioner und@rious
legal requirements;

(6) Examination reports and information obtained from regulated institutions by the
Department of Financial Institutions;

Various other exemptions exist in this section for records filéd the Insurance Commissioner
under the various regulated programs. This section and the cited references in the subsections
should be consulted for more detailed information on these exemptions.

7. Marijuana and Industrial Hemp Information: RCW 42.56.270;
RCW 42.56.620; RCW 42.56.625; RCW 42.56.630

The following information concerning the marijuana industry held by the Liquor and Cannabis Board
has been categorized as exempt under the Public Records Act:

1 RCW 42.56.270(24nformation submitted by licensees or applicants to produce, process,
transport or sell marijuana that identifies financial institution, retirement account and
buildingsecurity plans.

1 RCW 42.56.270(25nformation submitted for tracing of marijuana products consisting of
transport information, vehicle and driver identification and account or uaigacess
identifiers.

1 RCW 42.56.62andRCW 42.56.270(27patain applications and reports by licensed
marijuana researchers containing proprietary information.

1 RCW 42.56.625Database records of names and personally identifiable information of
medical marijuana patients and designated providers
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1 RCW 42.56.63(Registration information including names and locations of members of
medical marijuana cooperatives

Applications and ecompanying information for licenses to grow industrial hemp as part of
the research program adopted to determine the feasibility and desirability of industrial help

production are made exempt und&CW 15.120.05@dopted in 2016.

8. Business Licensing Information: RCW 19.02.115

Licensing information created or obtained by the Department of Revenue in the business licensing
process is confidential, privileged and exempt und@W 19.02.115(2)As with tax infanation
addressed irtChapter 22B4, the informationis not subject to redaction and is withheld in its

entirety. Exceptions apply to allow production of records to the licensee and authorized
representative, provide statistical information, and sharing with other agencies and law
enforcement. Informationsi made public on thBepartment ofRevenue website and otherwise,
identifying information not associated with protected information consisting of the name of licensee,
entity type, trade name, business and mailing address, unified business identifigstasfditense

held with dates of opening, issuance and expiration dates.

F. Health Information Exemptions

1. Public Health and Health Professional Records: RCW 42.56.350;
RCW 42.56.360

RCW 42.56.356xempts from production under the PRA the following records of the Department of
Health for licensed health care providers:

(1) The federal Social Security number; and,
(2) The residential address and telephone number if the provider requests the irtforma

be withheld and provides a business address and business telephone number unless the
provider requests the information be released or as allowe®RBYV 42.56.070(9).

RCW 42.56.36@) contains numerous exemptions affecting health care providers and data collected
by the Department of Health. Categories of exempt records include:

1 (a) and (b) Information about drug samples, legend drugs, or honresident pharmacies
obtained by the pharmacy quality assurance commission.

91 (c) Records created for or collected and maintained by a hospital quality improvement,
or peer review or gquality impvement committee and reports of adverse health events.
See the referenced statutes for more information on what is exempt and the opinions in
CornulLabat v. Hospital Disho. 2 Grant Count§?013) and_owy v. PeaceHeal{R012)
for judicial interpretation of and limits on this exemption.
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1 (d) Proprietary financial and commercial informatiomyded to the Department of
Health with an application for an antitrust exemption sought by the entity. This
subsection also contains procedures on notifying the affected entity and actions to
compel disclosure.

1 (e) Records of a provider obtained in ati@c under the impaired physician program.

1 (f) Complaints filed under the Uniform Disciplinary Act for providers uokdapter
18.130 RCW

1 Exemptions are also provided for records collected by the Department of Health under
(g) prescription monitoring program, (h) Washington Death with Dignity Act, (i) cardiac
and stroke system performance, and (k) state wide health care claims data regarting
chapter 43.371 RCW.

9 For all public agencies, employee wellness program records except for statistics that do
not identify individuals are exempted undBICW 42.56.360(1)()).

Records of child mortality reviews by local health departments are exempted RCEf
42.56.350(3pndRCW 70.05.170(3)in 2016, an exemption was addedREW 42.56.360]40
protect records of maternal mortality reviews conducted @anpls appointed by the Department of
Health.

2. Health Care Records of Individuals: RCW 42.56.360(2); Chapter
70.02 RCW; Chapter 70.96A RCW; Chapter 68.50 RCW; Federal
Laws and Rules

INnRCW 42.56.360(2Zhe PRA provides thathapter 70.02 RC\Applies to the inspection and copying

2F KSFEGK OFNB AYF2NXIGAZ2Y 2 T2 ARNWOA R dzaS¢ A B2 WLIR
the PRA Chapter 70.02 RCW the state Health Care Information Act (HCIA), adopted in 1991. That

law provides standards for when entities and individuals can access medical records of patients when

KStR 0@ LINPOARSNRA 2NJ Tl OAf AGASa érsomil abdsénbitvd A 3 KSa (K
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(2015).

The HCIA mirrors in many aspects the federal HIP&AdyrRule45 C.FR. 160164, adopted by

authority of theHealth Insurance Portability and Accountability Act (HIPAAYUSC §1320dvhich

applies in all states. That law applies to government agencies that provide or pay for health care and
those entities that obtain health information when doing business with covered agencies.

The HCIA establishes standards and obligations for government entities that serve as health care
providers, facilities or payors to protect records and to disclose asdatd. In addition, it requires
that all agencies that are not health care facilities or providers but obtain health care information
under the exceptions to confidentiality in that chapter must have rules and policies for the
acquisition, retention, desuction, and security of health care records, consistent with the HCIA.
RCW 70.02.290Entities which receive records to provide services must not disclose records in
violation of tre HCIARCW 70.02.270
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As an exception to the confidentiality of these recod&W 70.02.06€reates a proces® allow
disclosure of health care information, without authorization, in court proceedings. The attorney
seeking access to individual health care information must give the health care provider and the
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compulsory process. The patient can seek a protective order to prohibit or restrict the provider from
producing these records. However, the HCIA does not restrict providers, payors or insurers from
complying wih obligations imposed by federal or state health care payment programs or federal or

state laws.RCW 70.02.900(1)n addition, the HCIA does not modify disclosure under laws agplyin

02 62N] SNRA& O2YLISyaldAzys 2dzSyAf SRCMEO2NRazZ I+ yR
70.02.900(2)

Special standards are provided in the HCIA for records of mental health treatnesearices for
adults and minorsRCW 70.02.23®60. Restrictions on the disclosure of records of sexually
transmitted diseases are also contained in the HCROWV 70.02.228nd70.02.300 Records of
persons treated for chemical dependence issues are strictly protect&CW 70.96A.158nd by
federal regulations contained 42 C.F.R. Part 2

Information in he medical marijuana authorization database containing names and other personally
identifiable information of patients and providers is exempted unB&\W 42.56.629Reports from
autopses or postmortems are confidential except to personal representatives, family members,
attending physicians, and others involved in investigatidR€W 68.50.105However, a coronerro
medical examiner is not prohibited from publicly discussing findings on deaths caused by a law
enforcement or corrections officerRCW 68.50.105(2Records of child mortality resivs by local
health departments are exempted undBRCW 70.05.170(3)

G. Government Services and Benefits

1. Juvenile Offender and Child Welfare Records: Chapter 13.50
RCW

Records relating to the offenses committed by juveniles are govern&ihy 13.50.050.3.50.260
and13.50.270 The official juvenile court file is open to the public unlesseseahderRCW

13.50.260 Juvenile Court judges must hold sealing hearings to address whether the records should
be sealed from public inspection. Records are presumed to be sealed unless they relate to the
commission of a more serious offense, a later offense is committeah objection is filed. If the

court records are sealed, those records, along with the social file and other related records, are
confidential wherever held. If any agency holds these records, it can only respond that the records
are confidential and thagency can not reveal the existence of any recoRIEW 13.50.260(6).
Agencies holding such sealed records can communicate with the juvenile respoRIEWLt.

13.50.260(11).

Child welfare records are made confidential and exempted from the PRA B@lar13.50.100The
records can only be disclad¢o the individuals authorized under that statute, which include the
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child and his or her parents, and their attorneys. In a line of cases arisingairajger 13.50 RCW,

appellate cours have held that, although these records meet the definition of public records under

the PRA, theselawsate2 1 KSNJ &G+ (dziS¢ SESYLWiAzya GKIFIG SESYLID 2
determined that these statutes supplement the PRA unless they coafiidtthat the process set by

iKSaS &aidliGdziSa Aa (GKS &aSEOfdzaABS YSIHyaé 2F 2001 AyA
records. Se®eer v. D e p€alth Seyvis(20849, and\aidht v&Stakd2013).

As an exception to confidentiality of child welfare records, the Department of Social and Health
Services must, und®CW 74.13.50@lisclose information about the abuse or neglect of a child,
investigations of abuse or neglect, and services provided with regard to the abuse or neglect, if there
is a child death or near fatality as a result of the abuse or neglect or if the chileteeiging services
within 12 months before the death. Identifying information can be redacted from these records if
determined not to be in the best interest of the child or is medical information of others under the
standards irRCW 74.13.51&nd 520.

2. Adoption Records: Chapter 26.33 RCW

Adoption records are confidential. Information that does not identify the parties can be provided to
others involved in the procesRCW 26.33.340A conidential intermediary may be appointed by

the court to determine if the identity can be revealed if requested by birth parents or adopted
children to find each otherRCW 26.33.343Adults adopted after October 1, 1993, can receive
noncertified copies of their original birth certificates unless the birth parents have filed an affidavit of
nondisclosure or a contact preference form.

3. Public Assistance Records: RCW 74.04.060

In addition to the PRA exemption RCW 42.56.230(1the contents of records and communications

for public assistance progms undefTitle 74 RCVére deemed privileged and confidential and

exempted byRCW 74.04.060(1)(a)nformation may be disclosed for purposes related to the

administration of these programs. As a general exception to confidentiality, any person can ask
GKSGKSNI a2YS2yS A& | OdzNNBy(d NBOALASY(H 2F Lzt AO |
entities receiving public assistance information to administer, regulate, or investigate the public

assistance program must maintain the same degree of confidenti®iG\W 74.04.068). Itis a

gross misdemeanor to use a list of names for commercial or political puri®€4&¥.74.04.060(4)

4. Child Support Records: RCW 26.23.120

Child support enforcement records are confidential and may only be released with authorization of
the parties or for defined program purposes, except that information can be disclosed patbets
about each other as needed to conduct the support enforcement action. A request for address
information of the other parent is subject to limitations designed to protect the safety of that parent.
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5. Domestic Violence and Rape Crisis Center Records: RCW
42.56.370; RCW 26.04.175

Client records held by agency domestic violence or sexual assault programs are exempt from

production under the PRBy RCW 42.56.370n addition,chapter 40.24 RCWstablishes aaddress

confidentiality program at the office of the Secretary of State to protect the residential information

2F GAOGAYA 2F R2YSadGA0O OA2f SyO0Ss aSEdzat F&aaldzZ Gz |
from production undeRCW 40.24.070Victim address information is also protected in applications

for marriage licenses und&CW 26.04.175

6. Employment Security Department Records: RCW 42.56.410 and
Chapter 50.13 RCW

Under the PRA, records of the Department of Employment Security that are confidential under
chapter 50.13 RCW¢main exempt under the PRA when provided to another individual or
organization for operational, research, or evaluation purpoRE€W 42.56.410

UnderRCW 50.13.020nformation or records concerning an individual or employing unit obtained
by the Department of Employment Security pursuant to the administration of its unemployment
compensation program are private and confidenti@hapter 50.13 RCWbntains exceptions to that
confidentiality for various purposes. Individuals and employers have access to their ommaitibo
and those related to the awarding of benefitRCW 50.13.040Decisions entered by the
commissioner appeal process are pubRCW 50.13.0500ther government agencies that obtain
records due to their need for official purposes must maintain the confidentiality of the records
received. RCW 50.13.060

7. Workers’ Compensation Records: Title 51 RCW

Several laws make various records in the industrial insurance program exempt. Records about

individual claims resolution structural settlement agreements provided to the Board of Industrial

Insurance Appeals are exempt und®€W 51.04.068nd in the PRA und®CW 42.56.230(8).

Information obtained from employers records by the Department of Labor and Industriesmgpex

underRCW 51.16.070(2XClaim files of workers are exempt BCW 51.28.070For health care

providers involed in workers compensation cases, records of audits are exempt RENf

51.36.110and their proprietary information is exempt undBRCW 51.36.120Records of crime

GAOGAYAQ O2YLISyaliAzy OflFAYlIyGa KSftR o0& GKS 5SLI NI
confidential undeRCW 7.68.140

8. Educational Records: RCW 42.56.230; Other Laws and Rules

Exemptions for some student information are foundRIBW 42.56.230(1the child program
exemptionin RCW 42.56.230(2andthe Federal Education Rights and Privacy(FERPA, 20 U.S.C.
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§ 1232g) RCW 42.56.328lso applies in this area &xempt: (1) financial disclosures by private
vocational schools; (2) finant@and commercial information relating to purchase and sale of tuition
units; (3) identifiable information received for research or evaluation by the workforce training and
education coordinating board; (4) nonpublic records received relating to gifts rmmtsgand (5)
annual declarations of intent by parents who homsghool children. Student education records may
also be addressed in other laws, for example, records of students in common schools are also
addressed in Title 28A RCW. See, for exarRi&V 28A.605.03parental or guardian access to
records).

9. Library Records: RCW 42.56.310

The PRA IRCW 42.56.31protects from disclosure library records kept to track use of libraries and
their resources and that identify or could be used to identify a library user.

H. Miscellaneous Exemptions

1. Emergency or Transitional Housing: RCW 42.56.390

2. Traffic Accident Reports: RCW 46.52.080

3. Communications Made to a Public Officer in Official
Confidence, When the Public Interest Would Suffer by
Disclosure: RCW 5.60.060(5)

4, Timeshare and Condominium Owners Lists: RCW 42.56.340

5. Archaeological Sites: RCW 42.56.300

6. Fish and Wildlife: RCW 42.56.430

7. Veterans’ Discharge Papers: RCW 42.56.440

8. Check Cashers and Sellers Licensing Applications: RCW
42.56.450

0. Fireworks: RCW 42.56.460

10. Enumeration Data used by the Office of Financial
Management for Population Estimates: RCW 42.56.615

11. Correctional Industry Workers: RCW 42.56.470
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Chapter 3
OPEN PUBLIC MEETINGS ACT

Chapter last revised: Octobgt, 2016
3.1 Introduction

¢KS hLISYy tdzof A0 aéépiemaI RCWwEsipassed thy tha lLegishatiire in 1971

as a part of a nationwide effort to make government affairs more open, accessible and responsive. It
was modeled on a California law known as the "Brown Act" and a similar Florida statute. The OPMA
and the Public Records Act (PR&)apter 42.56 RC\¢reate important and powerful tools enabling

the people to inform themselves about their government, batites and local.

3.2 The Courts Will Interpret the OPMA to Accomplish Its Stated Intent

As with all laws, the courts will interpret the OPMA to accomplish the Legislature's iRIERV.
42.30.010RSOf I NB3& (GKS hta! Qa LJz2N1}22asS Ay | adGNeBy3Ife& ¢2NJ

The legislature finds and declares that all public commissions, boards, councils, committees,
subcommittees, departments, divisions, offices, and all other public agencies of this state
and subdivisions thereof exist to aid in the conduct of the people's business. It is the intent
of this chapter that their actions be taken openly and that their deliberations be conducted
openly. The people of this state do not yield their sovereigntynéoagencies which serve

them. The people, in delegating authority, do not give their public servants the right to
decide what is good for the people to know and what is not good for them to know. The
people insist on remaining informed so that they matain control over the instruments

they have created.

¢KS hta! Ffa2 LNPOGARSE UGKFIGZ a¢KS LlzN1LI2asSa 2F (KA3Z
0S f A0SNIf RGN 4B G ExbEPHESR t ¢he openness requirements of the OPMA
(such as the grounds for executive sessions) are narrowly constiididr v. City of Tacom@ 999)

3.3 Entities Subject to the OPMA

¢KS hta! NBljdzANBa GKIG YSSGAy3aa 2F GKS a3I20SNYyAy3
public. RCW 42.30.030

A. “Public Agency”

I aLlJzof A O | 3SRCOZ30.078)toMEUHE Yy SR A Y

1 Any state board, commission, committee, department, educational institution, or other
state agency that is created by stagit
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1 Any county, city, school district, special purpose district, or other municipal corporation or
political subdivision of the state;

f 'yeé aadzml3ISyoOeé¢ 2F | LMzotAO 3Syode GKFG A
act, such as planning comssions and library or park boards.

QX
O
Z
&

¢
N

(V)
QX

I qLJzofAO 3ISyoOeé¢ T2 nmbtinddattl2aSa 2F GKS hta!

1 Any court;
1 The Legislature.

RCW 42.30.020)(a)

B. “Subagency”

¢KS hta! Ffaz2 FLWXASa G2 GKS 3I20SNYyAy3a 62RASa 2F |
agencies! f 1 K2dz3K | dadzol 3Syoeé¢ Aa y20 RSTAYSR Ay (KS I
a0FGdzi ST 2NRA Yl y OS RCVW421BROGWM(S Nasd I&vhndattorngy hed&al | Ol @ ¢
opinions suggest that, to be a subagency, the entity established by legislative act must have some

policy or rule making authority. Séeeffelholz v. Citizens for Leaders with Ethics & Accountability
Now(2004)mcby o ! G i Qe v hilpOd2Syid hlLld b2d oo

C. Other Entities

The courts have interpreted the OPMA to apply to "an association or organization created by or
pursuant to statute which serves a statewide public functiow/ést v. Wash. Ass'n of Cnty. Officials
(2011).

¢KS hta! YlIe& Ffaz FLLXe G2 GKS aFdzyOlGAz2ylt Sl dzA @I f
yet to address that issuajgarely. In a 1991 opinion, the Attorney General suggested apfaxir

6Sald G2 0SS dzaSR Ay RSUSNNWAYAY3IA 6KSOGKSNI LYy Syidiide A
whether the organization performsgovernmental function; (2) the level of governnmidunding; (3)

the extent of government involvement or regulation; and (4) whether the organization was created

08 GKS 3I2@PdM YSYii @& . DHe yodrts havédapplied these factors to determine
GKSGKSN) Iy SyuGaAade A afapublic agefcgApr@urdosey df the PBHjicRe@@rds Sy G ¢ 2
Act. Telford v. Thurston County Board of Commissidii®@9);Clarke v. T¥Cities Animal Care &

Control Shelte2008);Woodland Park Zoo v. Fortga(@016). However, the courts have yet to

apply this testo that question for purposes of the OPMA.

3.4 “Governing Body”

A. Definition
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I G3I2PSNYyAy3d o02Re¢ Aa RSTFAYSR Ay (GKS hta! a adGKS
council, or other policy or ruteaking body of a public agency, or any committeereof when the

committee acts on behalf of the governing body, conducts hearings, or takes testimony or public

02 Y'Y S RGwr42.30.020).

All local public agencies and some stagercies have governing bodies and those governing bodies
are subject to the OPMA. Examples of governing bodies of local public agencies include the city
council, county council, port commission and school board; examples of governing bodies of state
agences include the Gambling Commission, the Utilities and Transportation Commission and the
Public Disclosure Commission.

Some agencies do not have governing bodies. For example, many state agencies, such as the
Department of Labor and Industries, the Depagtmh of Licensing, the Department of Social and
Health Services, the Department of Employment Security, and the Washington State Patrol are
governed by an individual, not a multimember body, and thus are not subject to the OPMA. See
Salmon for All v. Department of Fishel{#892), in which the Court held thdte Department of
Fisheries was not subject to the OPMA because it was governed by an individual, the director.

With subagencies, the governing body of the subagency is often the subagency itself, as in the
example of a county planning commission or city parks board.

B. Committees of a Governing Body

¢CKS RSTFAYAGAZ2Y 2F 3J2FSNYAYy I lertheommitéefadsR a dal yé 02V
OSKIEF 2F (KS 3I2@SNYyAy3d o02Rex O2yRAzOGRCWKSIF NAYy3Ias 2
42.30.0202). In 2015, the State Supreme Court concluded thah: (I ¢ O2YYAGGSS GKSNB2F:H
committees created by a governing body pursuant to its executive authority, regardless of whether

the committee includes members of the governing body; and (2) a committee acts on behalf of the
I32BSNYAYy 3 02 R eés actudlorllg factoileciSidn&kNdahitioBty for the governing

0 2 R E€itizéns Alliance v. San Juan Co(@®15). A committee is not exercising such authority

when it is simplonducting internal discussions or providing advice or information to the governing

body. Id.; see alscClark v. City of Lakewo@#2001).

It is not clear whether a committegf a governing body is required to give notice for all of its

meetings when it is only at some of its meetings that it is acting so as to come within the definition of
GI2GSNYAYyI 02Re DE bSOSNIKSt Sdax Al geddagaRe 60 S LINI IV
in such activities acting on behalf of the governing body, conducting hearings, or taking testimony

or public comment to conduct all their business in open meetings.

CaseExample The seveimember city council is considering the purchase of public art. The council

agrees that public input would assist the selection process. Some councilmembers believe that the

creation of an arts commission that would adopt policies forthécity acqui si ti on of publ |
“get politics out of the world of art.’” Ot her cou
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will control too much of the process without significant council input. Three resolutions are drafted
for council congleration:

The first establishes a city arts commission and details the method of selecting the members,
including three city councilmembers and two citizen members, who would serve specific terms. The
commission is directed to establish policies for #lection and placement of public art in the city.

Its recommended policies will be subject to city council approval. It is directed to obtain public input
before the adoption of the recommended policies. As funding becomes available, it will make
recommeilations to the city council regarding the purchase of works of public art and their location
in the city.

The second resolution establishes a public arts committee of the city council consisting of three
members of the council. Five interested citizefiso@iasked to participate in its determination of

worthy projects. The citizens would serve at the pleasure of the council. The public arts committee is
directed to develop a list of citizens who have expressed interest in public art and to hold hearings
seeking public comment regarding any recommendations that the committee might make to the full
city council.

The third resolution recognizes the existence of a
that was formed by a councilmember. The comneitewoul d be aut horized to use
rooms. The council would welcome the committee’ s a
public art and its recommendations would be considered at any public hearing when the council

decided to purchaseavks of art.

What would be the consequences under the OPMA of the adoption of each resolution?

ResolutonThe city arts commi ssion is probably a "“subag
by legislative act and its governing body is directed to d@vetlicy for the city. As such, all of its

meetings would be subject to the OPMA’'s requiremen
The public arts committee i s probably a “committee
a separate entity (subagency). Since it will be alitgj public input, at least some of its meetings

would be subject to the OPMA. However, it is advisable that it hold all its meetings in open session.
“Public Art Now!” is not subject to the OPMA. The
authority.

3.5 OPMA Meeting Procedures

A. “Action,” “Final Action” and “Meeting”

Ly Ada RSTAYAGAZ2Y &aSOGAz2ysx (G(KS hta! FANRG RSFTAySa
GKAOK | O0 ARCW 443.020@)1 SOt A2YE A& RSTAYSR G2 YSIy ai
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official business of a public agency by a governing body including but not limitedeipt of public

G6SadAY2yes RSEAOSNIGA2ya>S RAAOdzAAA2Y A ROWYaARSNI (A
42.30.0203)> GCAYLT | OGA2y ¢ Atidie oRnBgative/dSdision, ér ancattual®@dtef £ SOG A O S

by a majority of the members of a governing body when sitting as a body or entity, upon a motion,
LINRBLI2AalFf> NBaz2f dzi Adby L (12 NIASHNR (12 NISHDSBAAYINEOF@NI | T2 S
I QG F2W8 GKSNBE (G2 0SS || aYSSUAy3Ié¢ GKIG A& adzomeSOoda G2
such as a discussion of agency business, is sufficient. However, it is not "action” for members of a

governing body to individually review material in advance wfegeting at which a public contract

was awarded.Equitable Shipyards, Inc. v. Sté1680).

I aYSSiAyY 3E with &liiEe ind@ri€ B gieeg majority of the membrs of a governing
02Re O2ftSOGAGSte (NI yal Ol CitlizkrS Aluce\S Salf JughToudtg Re Q& 2 7
(2015)

Ordinarily, a quorum (majority) of the members of a governing body must be present at a meeting

for the governing body to be able to transact agency busin€stizens Alliance $an Juan County

(2015) As such, a meeting that would be subject to the OPMA occurs if a majority of the members

of a governing body were to discuss or consider agency business, no matter where that discussion or
O2YaARSNY A2y YA 3ssihanzaQuddeNd® genedally Qat $uBjettio the O PMAS
Eugster v. City of Spoka(®005);Citizens Alliance v. San Juan Co(@®15) However, as

discussed above, a committee of a governing body that includes less than a quorum of the body may
be subject to the OPMA in certain circumstances.

Physical presence by the members ofagovernbd@®® A& y20 ySOSaalNB F2N (§KSN
C2NJ SEIFIYLX ST 'y SYIFAt SEOKFYy3IS |Y2y3 | ljdz2Ndzy 2F |
Aa | aYSSaAy 3 éWoddyw BSteGibEn8 SchoblDBD1). Since an email

exchange among a quorum of the members of a governing body is not open to the public, such an
SEOKIY3AS Ay 6KAOK al OGAaz2yé GF1Sa LXIOS ptafdd R GA2¢t |
emails does not constitute participation in a meeting/ood v. Battle Ground School D{&001);

Citizens Alliance v. San Juan Co(@5)

It is generally agreed that an agency may authorize one or more of its members to attend a meeting
by telephone or videaonferencing, using technologies such as Skype or WebEx, when a speaker
phoneor video screen is available at the official location of the meeting so the governing body and
the public can hear the member's input and the member can hear what is said at the me®tiag.
alsoWood v. Battle Ground School D{&001)(physical presence not required in order for meeting

to occur);2014! (i G Q& D SA(discubslaitof ideéodonferencing)

A quorum of members of a governing body may attendaméetin? ¥ F y2 i KSNJ 2 NBIF yAT F (A 2
GKFd GKS 02R& uintnicSa 0yix) &4 | BSigkdaylepaidajdit df a cty council

could attend a meeting of a regional chamber of commerce or a county commission meeting

provided that the council members did not discuss city business or do anything else that constitutes

Ly al OGA2y ®¢
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The OPMA expressly permits the members of the governing body to travel together or engage in

other activity, such as attending social functigns a2 f 2y 3 Fa GKSRCWR2 y24G Gl 1S

42.30.070

Case examplerhe fivemember school board attends the annual convention of the State School
Association. Over dinner, three members discuss some of the ideas presented during the convention,
but refrain from any conversation about how they might apply them to theddhstrict. All five

travel together to and from the convention and the only discussion is over whether they are lost.

Resolution No violation occurred but the board members must be careful. The example is offered to
highlight the level of awareness members of a governing body must have. It is not unusual for such
situations to arise. For instance, the dinner discussion was aorgjority of the members so a
discussion about school district business would have been "action" and, without the required notice,
would be in violation of the OPMA.

B. Types of Meetings Not Covered by the OPMA

The OPMA does not apply to certain typesmafetings RCW 42.30.14provides that the OPMA does
not apply to:

1 Meetings involved with the issuing, denying, suspending, or revoking business, professional,
and certain other licensg including disciplinary proceedings

1 Quasijudicial proceedings

Meetings involving matters subject to the Administrative Procedure ¢hatpter 34.05 RCW

9 Collective bargaining negotiatioasid related discussions, and meetings involved with
planning for such negotiations and for grievance and mediation proceedings

==

The exact wording dRCW 42.30.14¢6hould be consulted to determine whether an exemption
applies.

When a governing body engages in any of these exempt activities, it is not required to comply with
the OPMA, although other public notice requirements may apply. Some exempt activitiegssuch
guastudicial matters or hearings governed by the Administrative Procedurechapter 34.05

RCW, have their own notice requirements. Qudsilicial matters are those where the gowimg

body is required to determine the rights of individuals based on legal principles. Common examples
of quasijudicial proceedings are certain local land use decisions, such &psitdic rezones,

conditional use permits, and variances.

Case examp: During a break in the regular meeting, the city council gets together in the chambers
to decide what they should do with regard to the union's latest offer. They authorize the negotiator
to accept the offer on wages if the union will accept the sagiammendments. When they return to
the meeting, nothing is said about the discussion or decision.

Open Goernment Resource ManualOctober31, 2016 Page56


http://apps.leg.wa.gov/rcw/default.aspx?cite=42.30.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.30.070
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.30.140
http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=42.30.140
http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05
http://apps.leg.wa.gov/rcw/default.aspx?cite=34.05

Answer:The OPMA specifically exempts the discussion and decisions about the collective bargaining
strategy or position from its requirements. Since it eeampt, the discussion was not required to be
open.

The OPMA does not provide grounds for exempting public records from discld&see@m. Civil
Liberties Union v. Citf Seattle(2004). An independent exemption under the Public Records Act or
other statute must exist to exempt records from disclosure. Geapter 2.1 Therefore, even

though collective bargaining matters can be discuseaiclosed session, this is not a basis for
withholding public records reviewed in the executive session relating to that topic.

C. Public Notice of Meetings

Under the OPMA, public agencies must give notice of regular and special meetingzhafte 3.6
for details.

D. Secret Votes Prohibited
"Secret" votes where individual votes are not divulgeare prohibited, and any votes taken in

violation of the OPMA are null and voiRCW 42.30.06Q). The votes of the members of a
governing body should be publicly announced at the time the vote is taken.

E. Attendance at Meetings

The OPMA provides that any membettlé public may attend the meetings of the governing body
of a public agency. The agency may not require people to sign in, complete questionnaires, or
establish other conditions to attendanc®CW 42.30.040For instance, an agency could not limit
attendance to those persons subject to its jurisdiction. The OPMA does not address whether an
agency is required to hold its meeting at a location that would permit every person to attend.
However, it seems clear that the courts would discourage any attempt to deliberately schedule a
meeting at a location that was too small to permit full attendance or that was locR&€V

42.30.050

A person may record (audio or video) a meeting provided that it does not disrupt the me&f88§.
| §G0O& D Si dA statiaibry buglicor video recording device would not normally disrupt a
meeting.

If those in attendance are disruptive anthke further conduct of the meeting unfeasible, those
creating the disruption may be remove®RCW 42.30.050n re Recall of Kag2001) If order cannot

be restored to the meeting by the removal of persons disrupting the meeting, the meeting room may
be cleared and the meeting continued, or the meeting may be reconvened in another location.
However, members of the media are entitled tiemd the adjourned meeting and the governing

body is limited to act only on those matters on the agenda. The governing body may also authorize
readmitting persons not responsible for disrupting the meetindg.
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Case examplerhe school board schedulesgecial meeting to discuss a controversial policy

guestion. It becomes obvious that the regular meeting room is too small for all of those trying to
attend the meeting. The board announces that the meeting will be adjourned to an auditorium in the
same hiilding. The chair announces that those who wish to speak should sign in on the sheet on the
table. She states that given the available time, speakers will be limited to three minutes each. At one
point, the meeting is adjourned to remove an appareintigxicated person who had been

interrupting the comments of speakers.

Resolution:While the OPMA allows the public to attend all meetings, it does not allow for the
possibility of insufficient space. Presumably, if a nearby location is available, greigg\body

should move there to allow attendanbg adjourning the meeting to that location and posting a

notice on the doorRCW 42.30.090The chair can require those who wistspeak (but not all

attendees) to sign in. The signrequirement for speaking does not restrict attendance, only
participation. Since the OPMA does not require the governing body to allow public participation, the
time for each speaker can also be lirditéThe governing body can maintain order by removing those
who are disruptive.

F. Right to Speak at Meetings

The OPMA does not require a governing body to allow public comment at a public meeting. If a
governing body does allow public comment, it hathatity to limit the time of speakers to a
uniform amount (such as three minutes) and the topics speakers may address.

3.6 The OPMA Requires Notice of Meetings

I aYSSGAyYy3Ié dzy RSNJ GKS hta! Aa SAdKSNifférenta N3 dzf | NE Y
y20A0S NBIdZANBYSyidia FT2NJ SI OKo {25 F2NJ SEFYLX SZ |
2N Gg2N] aK2LX¥ AazX F2N) hta! Llz2N1Jl2asSas SAGKSNI I NB3Ad
held.

A. Regular Meetings

The OPMA requireggancies to identify the time and place their governing bodies will hold regular
meetings, which are defined as "recurring meetings held in accordance with a periodic schedule
declared by statute or rule. RCW 42.30.075State agencies subject to the OPMA must publish their
schedule in thé@Vashington State Registewhile local agencies (such as atand counties) must

adopt the schedule "by ordinance, resolution, bylaws, or by whatever other rule is required for the
conduct of business by that bodyRCW 42.30.07RCW 42.30.070Although the OPMA does not
require local agency governing bodies to meet inside the boundaries of their jurisdiction, there is
general agreement that agencies should not scheduletmege at locations that effectively exclude

the public. Other statutes may require certain entities to hold their meetings at particular locations,
such aRRCW 36.32.08avhich requires a board of county commissioners to hold regular meetings at
the county seat, or at the alternate locations specified in that statute.
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If a scheduled regular meeting falls on a holiday, it must be held on the next busine$3CiY.
42.30.070

The OPMA requires agencies with governing bodies to make the agenda af regeltings

available online at least 24 hours in advance of the meet®@W 42.30.077This requirement does

not apply if the agency does not have a website or if it employs fewer than itthfallequivalent
employees. Also, an agency can modify the agenda after it is posted online. A failure to comply with
the noticerequirement with respect to aegularmeeting will not invalidate an otherwise legal action
taken at the meeting.

Other laws and local governing body rules may require additional regular meeting notice and
publication and/or posting of a preliminary agendaee, e.g RCW 35.23.22 RCW 35A.12.160

B. Special Meetings

Whenever an agency has a meeting at a time other than a scheduled regular meeting, it is
conducting a "speciaheeting." RCW 42.30.080For eaclspecial meeting, the OPM#&quires at
fSFald wn K2dz2NEQ 6NRGGSY y20A0S G2vY

1 the members of the governing body, delivered personally, or by mail, fax, or email;

1 media representatives (newspaper, radio, and television) who have filed a written request
for notices of a particular spedimeeting or of all special meetings, delivered personally, or
by mail, fax, or email; and

1 the public, by posting on the agency website and by prominently posting it at the main
entrance of the agency’s principal location and at the meeting site if thetimgwill not be
held at the agency's principal location.

An agency is not required to post the public notice on its website if it does not have one, if it has
fewerthan 10 fuli A YS SljdzA @ f Sy i SYLX 2e8SSasx 2NJ AT R2SayQi
maintain the website.

(Vo))

The OPMA does not provide any guidance as to whether the media's written request for notice must
be renewed; it is advisable, however, to periodically renew such requests to ensure that they contain
the proper contact information fiothe notice and have not been misplaced or inadvertently
overlooked due to changes in agency personnel.

The notice of a special meeting must specify the time and place of the meeting and "the business to

0S GNryal OGSRzZ¢ g KAOK Atasécial mgetingNinaldispbsitiondythey I ASy RI d
agency is limited to the matters identified as the business to be conducted in the notice. The

statutory language suggests that the governing body could discuss, but not finally dispose of, matters

not included in the notice of the special meeting.
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A member of the governing body may waive the required notice by filing a written waiver or by
simply appearing at the special meetingstey v. Demps€$985) The failure to provide notice to a
member of the governing body can only be asserted by the person who should have received the
notice, not by any person affected by action at the meetiKgk v. Pierce County Fire Protection
Dist. No. 211981).

C. Emergency Meetings

The OPMA provides that, in the event of an emergency such as a fire, flood, or earthquake, meetings
may be held at a site otheh&n the regular meeting site, and the notice requirements of the OPMA

are suspended during the emergendCW 42.30.070An agency should, however, provide special
meeting notice of a emergency meeting, if practicabl&CW 42.30.04@).

The courts have found that an agency must be confronted with a true emergency that requires
immediate action, such as a naturasalster, for its governing body to hold an emergency meeting
that does not comply with the OPMA. It has been held that a strike by teachers did not justify an
"emergency" meeting by the school boarillead School Dist. No. 354 v. Mead Education Ass'n
(1975).

D. Adjournments, Cancellations and Continuances

The OPMA establishes procedures for a governing body to adjourn a regular or special meeting and
continue that meeting to a time and place identified in an order of adjournm&=aWwW 420.090

Less than a quorum of a governing body may adjourn and continue a meeting under these
procedures, or the clerk or secretary of the body may do so if no members are present. Notice of the
meeting adjournment must be the same that is required foedal meetings iIRCW 42.30.08@&nd

a copy of the order or notice of adjournment must be posted on or near the door of the place where
the meeting was held. Although the OPMA doetatiress cancellations, presumably the same
process could be followed in cancelling a meeting.

Public hearings held by a governing body may be continued to a subsequent meeting of the
governing body following the procedures for adjournmenRiGW 42.30.090RCW 42.30.100

Seealsoadjournment discussioim a w { § ORen Public Mdmgs Act publication

3.7 Executive Sessions Are Allowed for Specific Topics, Following OPMA
Procedures

"Executive session" is not expressly defined in the OPMA, but the term is commonly understood to
mean that part of a regular or special meeting of a governing body that is closed to the public. A
governing body may hold an executive session only for Bpégurposes, which are identified in

RCW 42.30.110(1)&n), and only during a regular or special meeting. Nothing, however, prevents
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a governing body from holding a meeting, whadmplies with the OPMA's procedural
requirements, for the sole purpose of having an executive session.

Attendance at an executive session need not be limited to the members of the governing body.
Persons other than the members of the governing body may attend the executive session at the
invitation of that body. Those invited should have some relationghthe matter being addressed
in the closed session, or they should be in attendance to otherwise provide assistance to the
governing body. For example, staff of the governing body or of the governmental entity may be
needed to present information or taake notes or minutes. However, minutes are not required to
be taken at an executive sessioRCW 42.32.030

Because an executive session is an exceitign  KS ht a! Q&4 2@SNI tf LINBOAAAZ2Y:
meetings, a court will narrowly construe the grounds for an executive session in favor of requiring an
open meeting.Miller v. City of Tacomél999).

A. Procedures for Holding an Executive Session

¢2 02y @SyS |y SESOdziA@®S aSaarazys (GKS I20SNYyAy3a o62F
purpose of the executive session, and (2) the time when the executive session will end. The

announcement is to be given to those in attendance at the meetR@W 42.30.110(2).

The announced purpose of the executive session must be one of the statutorily identified purposes
for which an executive session ynbe held. The announcement therefore must contain enough
information to identify the purpose as falling within one of those identifieREW 42.30110(1) It

would not be sufficient, for example, for a mayor to declare simply that the council will now meet in
executive session to discuss "personnel matters." Discussion of personnel matters, in general, is not
an authorized purpose for holding an exgive session; only certain specific issues relating to
personnel may be addressed in executive session.RE& 42.30.110(1)(f), (9)

Another issue that may arise concerning these procedural requirements for holding an executive
session involves the estimated length of the session. If the governing body concludes the executive
sessiorbeforethe time that was stated it would conclude, it should not reconvene in open session
until the time stated. Otherwise, the public may, in effect, be excluded from that part of the open
meeting that occurs between the close of the executive session antintieewhen the presiding

officer announced the executive session would conclude.

If the executive session is not over at the stated time, it may be extended only if the presiding officer
announces to the public at the meeting place that it will be extenidea stated time.

Case Examplérhree members of a fiveember school board meet privately, without calling a

meeting, to exchange opinions of candidates for the school superintendent position. They justify this
private meeting on the ground that the b@hmay meet in executive session to discuss the
gualifications of applicants for the superintendent position, uiRigiV 42.30.110(1)(gHave these

school board members complied WwRICW 42.30.110

Open Goernment Resource ManualOctober31, 2016 Page61


http://apps.leg.wa.gov/RCW/default.aspx?cite=42.32.030
http://courts.mrsc.org/mc/courts/zsupreme/138wn2d/138wn2d0318.htm
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.30.110
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.30.110
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.30.110
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.30.110
http://apps.leg.wa.gov/RCW/default.aspx?cite=42.30.110

Resolution Clearly, they have not. Although a governing body may discuss certain matters in closed
session under this statute, that closed session must occur duringearregular or special meeting

and it may be commenced only by following the proceduwr8CW 42.30.110(2yhe public must

know the board is meeting in executive session and why. Although, as discussed above, some
matters are not subject to the Open Public Meetings Act uREAN 42.30.14Mowever, the above
example is not one of them.

B. Grounds for Holding an Executive Session
An executive session may be held only for one of the purposes identifieG\W 42.30.110(1as
follows:

(a) Matters Affecting National Security

After September 11, 2001, state and local agencies have an increased role irahseicurity.
Therefore, discussions by agency governing bodies of security matters relating to possible terrorist
activity should come within the scope of this executive session provision.

(b) Acquisition of Real Estate by Lease or Purchase

Thisprovision has two elements: (1) the governing body must be considering either selecting real
property for purchase or lease or it must be considering purchasing or leasing specific property; and
(2) public knowledge of the governing body's considerationldidikely cause an increase in the

price of the real property.

For the purposes of this provision, the consideration of the purchase of real property can involve
condemnation of the property, including the amount of compensation to be offered for the
property. Port of Seattle v. Rid977).

| 26 SOSNE Al NBYIFAya dzy Ot SI NJ SEFOlife 6KIG GKS &02 LIS
property. Since this subsection repuzes that the process of purchasing or leasing real property or

selecting real property to purchase or lease may, in some circumstances, justify an executive session,

it implies that the governing body may need to reach some consensus in closed sedsidhea

price to be offered or the particular property to be selected. Be# of Seattl€1977). However,

the Washington Supreme Courthdiller v. City of Tacoma M dpcpp0 SYLIKI aAT SR GKIF G a2y
SELX AOAGE & aLISOATASR o0& G(GKS SESYLIiAZY waO2yaARSNES
Feature Realty, Inc. v. City of Spok&®93). Taken literally, this limitation would preclude a

governing body in executive session from actually selecting a piece of property to acquire or setting a

price at which thébody would be willing to purchase property, because such action would be

0Se82yR (GKS LRoSNI G2 YSNBfe a02yarRSNIE .S GKS L
subjection would be defeated if the governing body would be required to vote in open sdesio

select the property or to decide how much it would be willing to pay for the property, where public

knowledge of these matters would likely increase its price.
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(c) Sale or Lease of Agency Property

This subsection, the reverse of the previous one, hisotwo elements: (1) the governing body must
be considering the minimum price at which real property belonging to the agency will be offered for
sale or lease; and (2) public knowledge of the governing body's consideration will likely cause a
decrease irthe price of the property.

This provision also states that final action selling or leasing public property must be taken in an open
meeting. That statement may seem unnecessary, since all final actions must be taken in a meeting
open to the public. However, its possible purposeyrba to indicate that, although the decision to

sell or lease the property must be in open session, the governing body may decide in executive
session the minimum price at which it will do so. A contrary interpretation would seemingly defeat
the purpose 6this subsection. But sédiller v. City of Tacom@ 999) and discussion hapter

3.9B(b)above.

Governing bodies should exercise cautidmen meeting in closed session under this and the
preceding provision so that they are not doing so when there would be no likelihood of increased
price if the matter were considered in open session.

(d) Performance of Publicly Bid Contracts

This subsection indicates that when a public agency and a contractor performing a publicly bid
contract are negotiating concerning how the contract is being performed, the governing body may
"review" those negotiations in executive sessibpublic knowlelge of the review would likely cause
an increase in contract costs.

(e) Consideration of Certain Information by an Export Trading
Company

This provision, which authorizes consideration in executive session of financial and commercial
information suppli@ by private persons to an export trading company, applies to export trading
companies that can be created by port districts undaapter 53.31 RCWUnder RCW 53.31.050
financial and commercial information supplied by private persons to an export trading company
must be kept confidential.

(f) Complaints or Charges Against Public Officer or Employee

This provision authorizes executive sessions to receive and evaluate complaints or charges brought
against a public officer or employee. It should be distinguished from subsection (g), discussed below,
concerring reviewing the performance of a public employee in executive session. For purposes of
meeting in executive session under this provision, a charge or complaint must have been brought
against a public officer or employee. The complaint or charge cout@ ¢rom within the agency or

from the public. Bringing the complaint or charge triggers the opportunity for the officer or
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employee to request that a public hearing or open meeting be held regarding the complaint or
charge.

(g) Evaluating Qualifications or Performance of a Public
Employee/Official

There are two different purposes under this provision for which a governing body may meet in
executive session. For both purposes, the references to "public employment" and to "public
employee” include withi their scope public offices and public officials, so that a governing body may
evaluate in executive sessions persons who apply for appointive office positions, such as state
university president or city manager, as well as for employee positions.

The fist purpose involves evaluating the qualifications of applicants for public employment. This
could include personal interviews with an applicant, discussions concerning an applicant's
qualifications for a position, and discussions concerning salaries swage other conditions of
employment personal to the applicanT.he authority to "evaluate" applicants in closed session

allows a governing body to discuss the qualifications of applicants, not to choose which one to hire.
Although this subsection exmsly mandates that "final action hiring" an applicant for employment

be taken in open session, this does not mean that the governing body may take preliminary votes in
an executive session that eliminate candidates from considerafiditier v. City of Tacom@999).

The second part of this provision concerns reviewing the performance of a public employee. This
provision would be used typically either where the governingybisdconsidering a promotion or a

salary or wage increase for an individual employee or where it may be considering disciplinary action
based on an employee's performance. It should be distinguished from subsection (f), which concerns
specific complaintsr charges brought against an employee and which, at the request of the
employee, must be discussed in open session.

The result of a governing body's closed session review of the performance of an employee may be
that the body will take some action eithbeneficial or adverse to the officer or employee. That
action, whether raising a salary of or disciplining an officer or employee, must be made in open
session.

When a discussion involves salaries, wages, or conditions of employment to be "generally applied" in
the agency, it must take place in open session. However, if that discussion involves collective
bargaining negotiations or strategies, it is not subjectite OPMA and may be held in closed session
without being subject to the procedural requirements for an executive sessiBC 42.30.110(2)
SeeRCW 42.30.140(4)

CasebExample: Aschool boardelecting ssuperintendentmay evaluate qualifications of applicants

in an executive sessiaimder this povision Under this provisiorthe boardmust confine its

executive sessiaiscussion to applicamtvaluatiors only and must make decisions in a meeting

open to the public For morenformation, see the At t oftOpenyYubledMeetngsa!l ' s
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Act Guidance on Frequently Asked Questidbout Processes to Fill Vacant Positions by Public
Agency Governing Boards and Some Suggested Practite Tjpsl une 1, 2016)

(h) Evaluating Candidates for Elective Office

This provision applies when an elected governing body is filling a vacant positibat body.

Examples of such bodies include a board of county commissioners, a city council, a school board, and
the boards of special purpose districts, such as fire protection and veateer districts. Under this
provision, an elected governing bodhay evaluate the qualifications of an applicant for a vacant

position on that body in executive session. However, unlike when it is filling other positions, the
governing body may interview an applicant for a vacancy in an elective office only in gs@nse

As with all other appointments, the vote to fill the position must also be in open session.

For morenformation,seet he At t or ney OpaenRublic Méetings At iGliidarce on “
Frequently Asked Questions About Processes to Fill Vacant Positions by Public Agency Governing
Boards and Some Suggesteddiice Tips (June 1, 2016)

(i) Litigation, Potential Litigation, or Enforcement Actions

An agency must meet three basic requirements before it can invoke this provision to meet in closed
session. First, "legal counsel representing the agency" aitesid the executive session to discuss

the enforcement action, or the litigation or potential litigation. This is the only executive session
provision that requires the attendance of someone other than the members of the governing body.
The legal coungenay be the "regular” legal counsel for the agency, such as a city attorney or the
county prosecutor, or it may be legal counsel hired specifically to represent the agency in particular
litigation.

Second, the discussion with the legal counsel either roostern an agency enforcement action or

Al YdzaG O2y OSNYy fAGAIFGAZ2Y 2N GLRAGSYGAFE £ AGATFGA?Z

its members acting in an official capacity is or is likely to become a party. Discussions concerning
enforcement actions or existing litigation could, for example, involve matters such as strategy or
settlement.

CKAA LINPDAAARZY F2NJ Iy SESOdziAgS asSaarzy RSTAySa
attorney-client privilege concerning:

9 Litigation hat has been specifically threatened to which the agency, the governing body, or
a member acting in an official capacity is, or is likely to become, a party;

9 Litigation that the agency reasonably believes may be commenced by or against the agency,
the govening body, or a member acting in an official capacity; or

9 Litigation or legal risks of a proposed action or current practice that the agency has
identified when public discussion of the litigation or legal risks is likely to result in an adverse
legal orfinancial consequence to the agency.
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This definition permits discussions by an agency governing body of actions that involve a genuine
legal risk to the agency. This allows a governing body to freely consider the legal implications of a
proposed decisiomvithout the concern that it might be jeopardizing some future litigation position.

The third requirement for meeting in closed session under this subsection is that public knowledge of

the discussion would likely result in adverse legal or financial coeseg to the agency. Rort of

Seattle v. Ri¢1977), the Court of Appeals stated that a closed executive session witlctegesel to

discuss settlement or avoidance of litigaty’ A & LINR LISNJ 6 SOl dzaS &! Lzt A O | 3
IAGSY Yy FTR@GEFEYy(GlI3Ss y2NI LI FOSR G F RAA&AFRGEYyGEF3IS A
Recall of Lakewoodity Council2001), held that a governing body is not required to determine

beforehand whether disclosure of the discussion with legal counsel would likely have adverse

consequences; it is sufficient if the agency, from an objective standard, shouldtkabthe

discussion is not benign and will likely result in adverse consequences.

Since the purpose of this executive session provision is only to allow the governing loistyuss

litigation or enforcement matters with legal counsel, the governing bedyot authorized to take

final action regarding such matters in an executive session. Case law suggests that a governing body

may do no more than discuss litigation or enforcement matters and may therefore be precluded

from decisions in the context of sl a discussion in order to advance the litigation or enforcement

action InFeature Realty, Inc. v. City of Spoké@03, the federal Ninth Circuit Court of Appeals
AYOFrEARIFIGSR | a02ftSOGADS LI2aAaAGADS RSOAAAZ2YE 2F |
settlement agreement. ThEeature Realtp 2 dzNIi NBf ASR 2y (GKS 2| aKAy3dzy {
in Miller v. City of Tacom@999) that a governing body can only take an action in executive session

GSELX AOAGE & &ALISOAFTASRE Ay Fy SESYLIA2Y (2 (G(KS hta!

This provision is, in practice tef used as a justification for executive sessions, particularly because

"potential litigation" is susceptible to a broad reading. Indeed, many things a public agency does will
adzo02S00 Al (2 (GKS LlRaaroAftAde 2FSYdXHfsatdAurhnal G RHSEL
other grounds for an executive session narrowly and in favor of requiring open meeliilées. v.

City of Tacom&1999). To avoid a readingtbis subsection that may be broader than that intended

by the Legislature and to avoid a suit alleging a violation of the OPMA is important for a

governing body to look at the facts of each situation in the context of all the requirements of this

subsection.

Case ExampléA board of county commissioners is considering adopting a stringent adult
entertainment ordinance, and a company that had announced its intention to locate a nude dancing
establishment in the county states that it will sue the dguihit passes this ordinance. The
commissioners call an executive session to discuss with the prosecuting attorney this "potential
litigation." Specifically, they intend to discuss with the prosecuting attorney his opinion as to the
proposed ordinance'constitutionality. May the commissioners meet in executive session to discuss
this?
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Resolution The county commissioners may discuss with their legal counsel in executive session the
constitutionality of the proposed ordinance, particularly in light of the threatened legal challenge.
They want to have a strong position coming into the litigatiohe company's knowledge of their
discussion would give it an unfair advantage in framing the constitutional theories in support of its
threatened suit against the county. Also, the prosecuting attorney may not feel he can be totally
candid with the commgoners in open session.

The company, on the other hand, may argue that the commissioners are not discussing the potential

litigation, but rather are only discussing the ordinance. The commissioners should always be aware

of the constitutionality of the @ions they take. But, that does not mean the commissioners have the

authority to meet in executive session any time they are proposing legislation that may implicate

constitutional issues.However, given the circumstances hergpecifically that the @ampany

threatenedtosuet he commi ssi oner s’ Copstentwith thendefipitooaf | d pr evai l
“potential I|itigation” added by the Legislature in
“l egal ri sks of a predgga risks df adoptingiastringehtaduih t hi s case,
entertainment ordinance, particularly when the company has threatened litigation if the county

adopts the ordinance.

(j) Western Library Network Prices, Products, Equipment, and
Services

This provision for exetiwre session no longer has any applicability, as the State Library Commission
has been abolished and the Western Library Network statutes have been rep&deRCW
27.04.90 and formerchapter 27.26 RCW

(k) State Investment Board Consideration of Financial and
Commercial information

This provision allows the State Investment Board, established and govermbgier 43.33A RCW

to consider commercial and financial information relating to the investment of public trust or
retirement funds in closed sessiohdiscussion in open session would result in loss to those funds or
to the private providers of the information.

(1) Information Related to State Purchased Health Care Services

This provision allows executive sessions to consider proprietary or confidential nonpublished
information related to the development, acquisition, or implementation of state purchased health
care services as providedRCWA1.05.026
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(m) Life Sciences Discovery Fund Authority Grant Applications and
Grant Awards

(n) Health Sciences and Services Authority Grant Applications and
Grant Awards

The above two provisions allow execut’veS 3 3 A DEH A A RSUX G KS &adzoaidl yoS 2F 3N
FYR AN yd gl NR&aé¢ NBEFTGSR (2 GKS [AFS {OASyOSa 543
{ SNIBAOSa& ! dziK2NAR(G& Ga6KSYy LlzofAO 1y26f SRIS NBIF NRAY
toNBadzZ & Ay LINARGFGS f2aa G2 GKS LINPJARSNE 2F GKAA A

3.8 The OPMA Provides Remedies/Penalties for Violations

¢KS hta!Qa adlFyRAY3 NBIAdANBYSyiGda FNBE OSNE oNRIFRT |
violation of the OPMA through a suit superior court as provided RCW 42.30.128ndRCW

42.30.130 See als@West v. Seattle Port Commission, e{2016)0 K2 f RAy 3 (KI 4 2Sadx | &
had standing to bring an OPMA challenge related to a series of confidential meetings between Port

of Sattle and Port of Tacoma commissioners). Four distinct remedies are available to persons under

the OPMA:

1 Nullification of actions taken in illegal meetind@3W 42.30.06Q))

1 Civil gnalties of $500 per member of the governing body for the first knowing violation of
the OPMA and $1000 per member for any successive knowing violRiEwW 42.30.120)
and (2)

1 An avard of costs and reasonable attorney fees for any person prevailing in an action
alleging an OPMA violatioRCW 42.30.140))

1 Mandamus or injunction to stop OPMA violations or prevtanéatened violationsRCW
42.30.130

If the court determines that a public agency has taken action in violation of the OPMA, that action is

null and void.RCW 42.30.060)d L¥ Fy F3SyodeqQa OGA2y A& ydAf | yR
violation, the agency must fgace its steps by taking the action in accordance with the OPMA in

order tomake that action validSeeHenry v. Town of Oakvil{@981);Feature Realty v. City of

Spokan€2003) (agency raracing of steps must be done in public). But if the OPMA violation occurs

SFNIe Ay (KS JI20SNYyAy3d o02ReQa O2yaARSNIGAZ2Y 2F | Y
the OPMA, including the fihaction, are valid OPAL v. Adams Coutfy996); sealsom o1 M ! (G G Q@

Gen. Op. No. 38t 40

If a court determines that a governing body violated the OPMA, each member gbtlgening body
who attended the meeting with knowledge that the meeting was in violation of the OPMA is subject
to a $500 civil penaltyRCW 42.30.120A violation of the OPMA is not a criminal offense.
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A court must award all costs, including attorney fees, to a party who is successful in asserting an
OPMA violation against an agend®CW 42.30.120(2)f the court finds that the lawsuit against the
agency is frivolous, the agency may recover its attorney fees and expenses. The only statutory
remedy is an action filed in superior couRCW 42.30.120(2)

Also, an OPMA violation may provide a sufficient legal basis for a recall effort against a local elected
official. See, e.gln re Recall of Lakeed City Council Membef2001);In re Recall of Kag2001).

Case exampldn July 2016 andrjor to a regular meeting, two members of a threember board of

county commigsners communicate by email about an ordinance to be considered at the upcoming

regular meeting. At that meeting, the board discusses and then adopts the ordinance the two

commissioners had discussed by email. After making a PRA request for the comenissso’ e mai | s, a
county resident challenges the validity of the ordinance based on an alleged violation of the OPMA

when the two commissioners discussed the ordinance by email.

Answer,The emai l di scussion by the two commi ssioners
did not occur in a meeting open to the public, it was a violation of the OPMA. The two commissioners

are personally liable for the $500 penalty if they knew the kdis¢ussion was in violation of the

OPMA. It seems unlikely that the commissioners would not have known that their email discussion

was in violation of the OPMA, and so they will likely be subject to that penalty.

The ordinance adopted by the commissi@after discussion in an open meeting should not be
invalidated based on the improper email discussion. The board discussed the ordinance and voted on
it in open session, in compliance with the OPMA. So, despite the earlier OPMA violation, the board
subsequently complied with the OPMA in adopting the ordinance.

3.9 The OPMA Requires Training

All members of state and local governing bodies must receive training on the requirements of the
OPMA.RCW 42.30.205The training must be completed within 90 days after a governing body
member takes the oath of office or otherwise assumes the duties of the position. The training must
be repeated at intervals of no longer than four years, as long as an individuakimber of the

governing body. The law does not specify the training that must be received or the manner in which
it is to be received, other than to state that it may be taken online. For information on the training
requirement and for access to traigjrdeveloped by the Office of the Attorney General, see the

I GG 2 NY S & OferSGH&MindntI aining Web page.
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